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Abstract

In November of 2006, a number of young people utiieiage of 18 were involved in
rioting that destroyed a large portion of the Kingdof Tonga’s capital city,
Nuku’alofa. The Government of Tonga (GoT) responietmplementing a youth
diversion scheme (YDS) based on the principlespadtices of restorative justice.
The intention was that through the YDS, youth cdagdheld accountable for their
actions whilst avoiding time consuming and life @aimg criminal prosecutions.

This thesis evaluated the YDS to determine whaiutsomes were and whether the
continuation of the scheme would provide the Torngatice system with an effective
tool for addressing youth in conflict with the lalaterature on how the Tongan

justice system addressed youth in conflict withldwve prior to the YDS, is reviewed
and barriers to effectiveness are identified. Gitere relating to the design of the

YDS, restorative justice and aspects of New Zeasaomin youth justice

system isalso reviewed and used to develop YDS evaluatiber@. Data on the

YDS has been collected from records, interviewts those involved and

observations of practice. This data is evaluatebthe outcomes are assessed for their
effectiveness in responding to youth in conflicthwthe law.

The study concludes that the YDS is an effectiwé far responding to youth in
conflict with the law. It provides an effective@ihative to punitive responses to
youth offending; it advances compliance with a nandif those international human
rights provisions relevant to the protection of oin conflict with the law; it has
relieved pressure on a backlogged criminal justystem; and it enabled 34 of 35
youth to be held accountable for their actions wauitirecourse to criminal
prosecution. At the same time a number of challenggre identified that could
impede its ability to sustain these outcomes. Needgss, the YDS achieved
considerable success and provides Tonga with aianapl for effectively
responding to youth in conflict with the law.
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Chapter | — Introduction

The creation of Tonga’'s youth diversion scheme
On November 18, 2006, a peaceful protest for democratic reforthefGovernment

of Tonga (GoT) turned violent. Of some 3000 praestapproximately 1000 formed
an unruly mob which began to loot and burn largeigaes of the Kingdom’s capital
city, Nuku’alofa® This day is known locally as 16/£M/hen the smoke cleared some
80% of Nuku’alofa’s central business district haeib razed. The cost of the damage
was estimated to reach into the millidhis. response, the GoT began identifying and
arresting the hundreds implicated in the riotsluding approximately 60 Tongan

young people under the age of“418.

Concerned by the number of youth in conflict whie taw, the Tongan Attorney
General and Minister of Justice, the Hon Alisi Ta@peau, sought a solution which
could resolve the matter quickly; which could avhidher strain on court capacity;
and which could avoid ‘imposing a life-long conviet’ on minor youth offenders.
On December, 2006, the Minister announced that the Tongan i@aliad agreed
to allow the Ministry of Justice to implement a ‘Mb Justice System Diversionary

Programme for young offendefsThis thesis examines this programme.

Such a programme had been on the Minister's minddme timéand she was
particularly interested in New Zealand’s youth jestprocesé.In fact, the Minister
had held a meeting with Dr. Andrew Ladlend Dr. Gabrielle Maxweéf! both of the

! pacific Connection (2007) p. 3
2 Mackesy-Buckley (2007a)
® News Talk ZB (17/11/06)
* Estimates of the total number of people arrestey.\(See; Radio New Zealand International
(15/12/06) and; Radio New Zealand International@207))
® Tongan Government (14/12/06)
® Tongan Government (07/12/06)
; Personal communication, 18/02/08 (Maxwell G)

Ibid.
° Dr. Andrew Ladley was the Director of the InstitafePolicy Studies from 2003-2008. He has
significant experience working in both conflict gpadst-conflict environments around the world —
including in the Pacific. He currently holds onefiwg highly specialised United Nations mediation
positions.
19Dr. Gabrielle Maxwell is an associate of the Ingétof the Policy Studies. She is one of New
Zealand’s, and the world’s most well known researstand writers on restorative justice. She has
helped in the development of restorative justiaecpss in several countries.



Institute of Policy Studies (IPS), School of Gowasnt at Victoria University of
Wellington, New Zealand, in August of 2006 to disepossibilities for the
development of such a process. These discussianisdem preliminary and therefore

had not led to any developments.

The events of 16/11 however propelled the issuedal as immediate action was
needed to prevent minor youth offenders being hdrnyethe justice process.
Therefore on November 8ahe Minister entered into a second discussion thi¢h
IPS to develop a proposal for implementing the g@@ecy Tongan youth diversion
process A draft proposal was created, agreed upon andshlemitted to the
Tongan Cabinet on Decembét @ee Appendix 1)° The IPS then developed the
details of the diversion process and invited Jadfiddie Duri€® to participate in
discussions about how implementation could takegoénd in any training that
occurred. On Decembel"7Cabinet agreed to the development of a Tongagrsion

process and the terms of reference for a trainisitjto the Kingdom"*

Between the 10and the 18, Dr. Maxwell and Justice Durie consulted with, gaeed
and trained, a wide variety of individuals who wabble involved in the diversion
process? This included; Ministry of Justice officials, Croviaw officials, Police,
Judges, Probation officers, community represerdgatichurch representatives and
NGO representatives. Ultimately, all agreed toyéesif process and how to
implement it. The only significant concern expressame from consultations with
community representatives who wished to have fulhreg term input into the
scheme. In response, Dr. Maxwell and Justice Dedemmended the development
of a community support group that could functioraasiversion review and

recommendation bod}’

1 personal communication, 14/03/08 (Ladley A)

2 The memorandum provides unique insight into hoavstheme was first envisioned.

13 Justice Eddie Durie has held numerous key legsitipas such as New Zealand’s Chief Maori Land
Court Judge, Justice of the High Court of New Zedland a Commissioner of the New Zealand Law
Commission. His extensive experience, recent iramlent in thinking relating to law and custom in
the Pacific and valuable knowledge regarding Maggtice processes, were critical to developing a
diversion process that was culturally and legaligrapriate to Tonga.

1 Durie E & Maxwell G (2006) p. 1

5\When Justice Durie and Dr. Maxwell landed in Tomgalice and armed military personnel
maintained a high profile throughout Nukualofa,|lthmig rubble had not been cleared and many
government staff and civilians were suffering fraot related trauma.

1% Durie E & Maxwell G (2006) pp. 2-5



The Tongan youth diversion process officially begarDecember 1% 2006. This
provided officers from the Probation Services (valne responsible for running the
diversion process) with an opportunity to trial frecess while immediate help was
still available from Justice Durie and Dr. Maxwellho remained in Tonga until the

following day>’

Figure 1 — Probation officers in front of their office and new sign.

The process developed that week is now known asdhgan youth diversion
scheme (YDS). This scheme is a hybrid, with eles&qical to a diversionary
process as well as elements typical to a resteruistice proces$® For example,
diversionary processes are generally designedvatdninor youth offenders from
the normal criminal justice system — courts, detententres, prisons etc. This is
done because research shows that exposure tyshesrscan increase the likelihood
of stigmatising a youth as a delinquent — therepatentially increasing the
likelihood of future offending — and that accounlipbcan be met in other, safer

7 |bid. pp. 4-5
18 Torbit M (06/06/07)



ways!® Following this approach, the YDS allows a Tongatige officer to
recommend that a youth 17 years or under who iggeldawith a minor offence, be

diverted away from the normal criminal justice pss (a court triaf}’

Diversion programmes — such as New Zealand’s P¥laeh Diversion — ensure
accountability by utilising one of, or a combinatiof: cautions; formal warnings;
reparations; apology; and/or community seryicéhe Tongan YDS adds to these
options by holding a Diversion Panel Meeting (DPW)is is a meeting where key
stakeholders in the offence (in this case, thenoliée, offender’s family, community
representatives and officials) can participateigtussing any harm caused, how this
can be repaired and how to build an appropriaterdign plan (through consensus).
This plan sets out how the youth will repair hama avhat processes/programmes for
supporting that youth will be put in plateThis approach is similar to New
Zealand’s family group conference (FGC) which isadl-recognised form of

restorative justice (see chapter four for moreriméation on restorative justicé.

As long as all of the agreed to aspects of the gptarmet within a designated time
frame, the youth will be reintegrated back into ¢benmunity free of a criminal
record?* Alternatively, youth retain the right not to paitiate in a DPM, or to
withdraw from a DPM and return to a court procdsag stage. Police also retain the

right to prosecute if the youth withdraws or fadscomplete the plafr.

At the time of writing the YDS had been in operatfor approximately 16 months
and had engaged 35 youth offenders, all from or&ll@lated police referraf.

Despite no further referrals to the YBSor the development of a clear long term

Y Elrod P & Ryder S (1999) p. 166 and; Newburn T @&uBami A (2005) p. 385

2 Maxwell G (2006a) p. 1

2L Newburn T & Souhami A (2005) p. 385 and; Maxwel&®/orris A (2006) p. 247

% Tongan Government (14/12/06)

% Maxwell G & Morris A (2006) pp. 248-249

2 Maxwell G (2006a) p. 1

% |bid.

% probation Services (2007)

2" The courts have begun diverting adult minor ofessd12 so far) to a local church run support
service. The Supreme Court also referred one ytuBtobation Services for involvement in the Youth
Diversion Scheme in September of 2007. (See; Parsommunication, 12/03/08 (Probation
Services))



youth justice policy, the GoT expressed an intereiie scheme being continued as a

process for addressing Tongan youth in conflichwlie law?®

This thesis argues that an effort to understandwwelivthe YDS worked should be
considered before any steps are taken to contiraisdheme in the long term. This is
because while it was recognised that the YDS ‘ceelwe as a pilot for future
diversionary options in Tonga... [particularly] iflagon to youth offending® the
YDS was implemented as a spec#imergencyesponse to youth involvement in
16/11. The scheme was not intended to build a cengmsive long term youth justice
system like that of New Zealand’s. Instead, thertibn was only to provide that
knowledge necessary for the GoT to begin an emeygéinersion process based on
restorative justicé’

Therefore, the key aim of this thesis is to evauhe Tongan youth diversion scheme
in order to determine what its outcomes were aneltldr based on these outcomes,
the continuation of this scheme would provide tl@dan justice system with an

effective tool for addressing yodttin conflict with the law.

Thesis structure
The thesis is structured around seven objectiveesch constituting a chapter:

1. To tell the story of the youth diversion schemglax the thesis aim, outline
its structure and value, and provide a backgroudrdeocontemporary socio-
political environment of Tonga;

To outline the methodological approach used bythksis;

To provide an overview of Tongan youth in confligth the law;

To develop robust criteria for evaluating the YDS;

To outline empirical data on the scheme collectethffield research;

S o

To identify final outcomes of the YDS by analysiihg empirical data using
those evaluation criteria developed,;

%8 personal communication, 14/10/07 (Hon. Alisi Taepeau) and; Interview # 10, 09/10/07

2 Maxwell G (2006a) p. 1

%0 personal communication, 05/02/08 (Maxwell G)

31 This thesis uses the definition of youth provitigctheConvention on the Rights of the Chik989)
(herein cited as; CRC) — those under the age 1&yea

10



7. To determine whether the continuation of the YDSulddhelp Tonga

effectively address youth in conflict with the law.

Thesis value
There are four areas to which the thesis contribute

1. The GoT has been utilising the YDS for approximafid months and has
expressed an interest in continuing the Y®&n evaluation of the YDS can

help the GoT decide whether there is value in ooimig a diversion process.

2. New Zealand’s Agency for International Developm@ZAID) provided
considerable support to the GoT for the creatiomafga’s youth diversion
schemé”® The evaluation can help NZAID decide whether telpuld be

provided to continue the scherife.

3. The evaluation provides valuable empirical evidetaciose Pacific Island
nations also exploring the use of youth justicecpsses based on restorative
justice. For example, Hawaf,Papua New Guinédand Palad’ are all
already using restorative justice based processesation to law and order

issues.

4. There is considerable theoretical discussion dbrasve justice but often
very little empirical dat&® Excluding New Zealand and parts of Melanesia,
this is particularly the case for the Pacific Islaf® Therefore the first
evaluation of Tonga’s youth diversion scheme oftetmique opportunity to
gather empirical research data on such a prograimianeeveloping

Polynesian Pacific Island.

%2 Interview #10, 09/10/07

% Tongan Crown Law Department (2008)

% NZAID has budgeted for NZ $11.5 million in ODA te lspent on development in Tonga over the
2007/2008 year. (See; New Zealand Ministry of Fgmehffairs and Trade (08/01/08)

¥ Walker L (no date)

% Government of Papua New Guinea (2007)

3" Rosenthal M J (2002)

¥ Daly K (2001) p. 3

39 Maxwell G & Hayes H (2007) pp. 519-520
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Tonga’'s contemporary socio-political structure
Throughout the life of the YDS, Tonga has been wjaiag radical socio-political

change and it is important to recognise that terssemanating from these will

continue to have an impact on both the scheme antthyn conflict with the law.

Tonga is a constitutional monaréfiyhich embeds a majority of power with the

King, Privy Council, Cabinet and the Noble cl&5¢/hile the Monarchy itself is
respected by many Tongans, the country’s systegowdrnance has increasingly
been attacked by common Tong&nshilst being described as an ‘absolute
monarchy’ and ‘feudal’ by outsidef3In particular this is because the GoT has; been
involved in corrupt schemé&ignored large protests and petitions; represssstirm

of speech (particularly through print); and uséiddition against individual

opponent$®

Public attack of the GoT has most commonly commfeogroup referred to as the
Tongan Pro-Democracy Movement (PDM). While there hat always been
consensus among members, the objectives of thememtehave generally focused
on seeking to promote democratic change, congtitatireform and the prevention of

corruption?®

Literature exploring the tension between the God supporters of the PDM is
relatively sparse and mainly confined to Australagnedia reports. However, in
2005, up to 3000 public servants went on strikeyaleding pay increases and arguing
that the government should set up a royal commissioeview the constitutiot.

The GoT responded by increasing pay and settirnthesplational Committee for

40 Campbell | (1999) p. 265

“I These are positions appointed by the King and pimlg of over 30 seats in the legislative assembly
are occupied by elected People’s Representati8eg;Act of Constitution of Tongd 988, Tonga]
[Revised Edition])

“2Moala K (2002)

“3 Campbell | (1999) p. 265

*4 One such example was the government's decisiangltite late 1980's to sell over 400 passports.
This caused much anger amongst Tongans as boghittogple of selling Tongan nationality was
disliked and there was no explanation of what tlbaey was used for — leaving most suspicious of
corruption. (See; Campbell | (2001) pp. 242-243)

5 Campbell | (2001) pp. 241-263

“°The PDM renamed itself the ‘Tonga Human Rights Bechocracy Movement' in 1999 but is still
frequently called the PDM. (See; Campbell | (20p251)

*"New Zealand Herald (27/08/05)
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Political Reform (NCPR). These actions were seesigsficant steps towards
democratic reform and had followed another decis@ntier that year to allow — for
the first time in Tongan history — two Peoples Rspntatives into cabinet. In a
further sign of change, a commoner Dr. Fred Seweke appointed as Prime Minister
in 2006:°

Despite these developments, tensions continuediatisdoroke out on 16/11.

Figure 2 — 16/11 Protesters on the main Street ofuku’alofa*®

8 New Zealand Herald (05/09/05); and New Zealandisttip of Foreign Affairs and Trade (08/01/08)
9 Figures 2-4 were provided by and photographed thy_a&dley.
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Figure 3 — Youth watch buildings burn on 16/11
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Figure 4 — Police/Military presence post riots -
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Figure 5 — Nuku’alofa lots remain vacant in Septemér 2007

The catalyst for the riots was in part a delay aglipment to address a report from the
NCPR?® which amongst other things, had recommendedathizkers (members of
parliament) be elected by the peopl@he Economisimagazine suggested two other
reasons that may have helped lead to such violemeg;Tongan commoners
resenting economic control held by the royal faraityl the aristocracy; and two, high
numbers of unemployed young men.

There are at least two other factors that addg¢atimplexity of 16/11. Firstly,
approximately 30 Chinese businesses were destawyug the riots alluding to the
possibility of ethnic tensions as a motive (anésseen in other parts of the Pacifit).
Secondly, the Crown argues that members of the RBd/jparliament actually
premeditated and or incited the riots (which lethie deaths of 8 peopl&) At the

time of writing, five of the People’s Representatiwere awaiting court hearings

*0 Australian Department of Foreign Affairs and Tr48@07)
> BBC (17/11/06)

%2 The Economist (2006)

%3 Jize Q (23/11/06)

* Tongan Government (15/11/07)

15



regarding charges of sedition brought by the Crawah related to 16/1F.How the

general public might respond to a guilty verdictirnown.

At the same time, aspects of the government’s respto the riots and the NCPR'’s
recommendations have at times been concerning. A20a7 report by the
Community Para-Legal Taskforce on Human Rightsakdedamning evidence of
severe human rights abuse by the Tongan Policeefeord the Tongan Defence
Service during the arrest and detention of thospextted of participating in the
riots>® The government has also extended emergency powdess than 15 times
since 16/11" and in November 2007 the government postponeceimghting the
NCPR’s recommendations regarding changes to thedéige assembly. It argued
such reforms were too complicated to introducehey2008 elections and instead

stated they would be implemented for the 2010 ielest®

Without being alarmist, these developments leasfeaglow of uncertain socio-
political change over the Pacific’s last monaréhyhis undoubtedly impacts on all
Tongans. However, it has a particularly disproporite impact on Tongan youth
because they constitute approximately half of thentry’s populatiof’ and because
such uncertain socio-political change has been showncrease the likelihood of
youth coming into conflict with the laR* Therefore, until the socio-political
tensions of Tonga are resolved Tongan youth aaehagher risk of coming into
conflict with the law and as will be shown latdristcan carry significant risks for

youth wellbeing.

Summary
In recent times, traditional socio-political govante structures in the Kingdom of

Tonga have come under increasing internal pregswrieange. These pressures
helped lead to major internal unrest in Novembe2@ii6. One consequence of this

was a major breakdown in law and order and thelwievoent of a number of youth in

5 Radio New Zealand International (11/09/07)

5 Community Para-Legal Taskforce on Human Right®720

" Tongan Government (11/02/08)

*8 Others have also argued that reforms be postpaneder that they avoid being rushed. (See;
Maloney J & Struble J R (2007) p. 167 and; ABC Rafustralia (07/11/08))

%9 Campbell | (1999) p. 265

0 Tongan Policy and Planning Division (2007) p. 8

®L UNICEF, et al (2005) p. x and; Ware H (2004) p. 2
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illegal activities. The Government of Tonga, whiwd prior to 16/11 shown an
interest in New Zealand'’s youth justice systempoasled with the emergency

implementation of a youth diversion scheme.

This thesis aims to evaluate the Tongan youth diwarscheme in order to determine
what its outcomes were and whether, based on thegsemes, the continuation of
this scheme would provide the Tongan justice systéiman effective tool for
addressing youth in conflict with the law. Findirfgsm the evaluation may be
valuable to the Tongan government, NZAID, and otlemtries in the region, as well
as adding original empirical research to the bdditerature on the region’s

restorative justice based processes.
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Chapter Il - Methodology

Chapter two outlines the reasons for the methododbgpproach, the sources and

methods used and the limitations to the researcbwmered.

Methodological approach
The methodology chosen for this study is ‘mixedhodt — one based on both

quantitative and qualitative research styfeshis decision was influenced in three

ways:

1.

| examined literature on methodological approached,found that the use of
more than one method of research was frequentlyedrfpr when undertaking

social science researth.

Further, other Masters students whose topics algoired field research and who
faced similar practical challenges undertook mismezthod approaches. For
example, Wood found that qualitative research cbeldised to complement
guantitative data by capturing information thatldouot be represented

numerically®

| usedAchieving Effective Outcomes in Youth Justiehieving Effective
Outcomes) as a model for how to evaluate a youdticgl processes built on
restorative justice principles. This study alsd¢isgd a mixed method approach to

data collectiorf®

While there are clearly risks associated with aimglyo Tonga, aspects of an
evaluation model designed for New Zealand, the fitsrseemed to outweigh
these. As mentioned, and discussed again lategal®gyouth diversion scheme is
similar to New Zealand’s Family Group Conferencehi&ving Effective
Outcomes is the most comprehensive recent evatuatithose practices and
outcomes relating to New Zealand’s Family Group f€mnce and the extent to

62 Creswell J & Plano Clark V (2007) p. 5
%3 Babbie R (1973) p. 31

% Wood T (2004)

 Maxwell G, et al (2004) pp. 22-47
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which fundamental goals and objectives of the ChaildYoung Persons and Their
Families Act 198% were embodied within those practi€ést therefore provided

a useful evaluation model.

Sources and methods
Secondary research sources

Prior to beginning the evaluation of the youth dsien scheme, a two part literature
review was undertaken. The first part of the litera review sought to provide an
overview of the Tongan justice system and to ideritiose aspects of that system
which may limit its ability to effectively addregsuth in conflict with the law. To do

this, four areas of the literature relating to Tmgan justice system were examined:

1. Pacific Island youth crime and international reshan how to address youth
crime,

2. The process of interaction between the Tongan nahjustice system and
young offenders,

3. The statistics on Tongan youth in conflict with ther,

4. The extent to which Tonga’s criminal justice sysi@mtects the human rights

of Tongan youtlf®

The second part of the review focused on develombgst YDS evaluation criteria

from three specific bodies of literature:

1. The youth diversion scheme’s original founding duoeats. These were
reviewed because they set out the core objectivegumctions that the
scheme was intended to embody and achieve. Franthihifirst set of

evaluation criteria was developed.

2. The literature on restorative justice. This waseered because the scheme
design was based on restorative justice principl@is review outlined what

restorative justice is; what it can achieve; chagkes it faces; and a process for

% |mportantly, this Act is argued to incorporatetoeative values (See; Maxwell G (2007b) p. 50)
®"Maxwell G, et al (2004) p. XV

® There is a paucity of literature on Tongan jusficecesses so | also utilised some primary research
i.e. personal communications — to help fill gaps.

% Torbit M (06/06/07)
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evaluating restorative based processes and outcémues this a second set of

evaluation criteria was developed.

3. The literature evaluating New Zealand’s youth gessystem — particularly
Police Youth Diversion and the Family Group Confee This was reviewed
because these two processes (as highlighted ineshape) share similarities
with the Tongan youth diversion system and are@sp# one of the world’s
most well known and studied restorative justiceedagouth justice system8.
Therefore challenges to effective restorative diker which have been
identified in New Zealand, may also be reasonakpeeted to appear in the

YDS. This review provided the third set of evaloatcriteria.

Primary research sources
Once the evaluation criteria were developed, fiekkarch was undertaken to collect

data on the YDS post implementation.

Methods of research used included,;
1. Interviews,
2. Observations, and
3. The collection of youth diversion scheme records @ier relevant files.

Interviews with youth and guardians

Interviews with youth and guardidisvho participated in the YDS were based on
guestionnaires (see Appendix 2 for questionnaisesiu These targeted quantitative
data through set questions aimed at exploring éxpezs and outcomes relating to
the YDS. This approach was used for a number aresi*

First, in most cases it allowed for direct compamisetween youth responses and

those of their guardians. Second, asking the dquestn person helped build a

O Maxwell G (2007b) pp. 66-67

" The wordguardianis used to describe those individuals (unlessiparwho provided family
support at a DPM.

2 All questions were based on those used in AchigHffective Outcomes. (See; Maxwell G, et al
(2004) pp. 333-370)
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relationship between interviewer and interviewee dial not preclude the further

exploration of interesting responses in a moreitpiade fashion.

Third, practical challenges suited a questionnstiyke better. For example;

1. All interview questions had to be translated intm@an and then back into
English. Set questionnaires allowed my translaioead them and familiarise
with the questions. The questions were also dedigoehat they could
predominantly be answerable with ‘yes’, ‘no’ or fdbknow/sort of’ in order
to minimise risk relating to the loss of meaningptigh translation.

2. It was not known how much time interviewees woutdwlling to give for
interviews. Set questions designed to take apprateiy half an hour helped
facilitate speedy interviews and would have legsaat on interviewee’s days
while ensuring the interview itself did not becotedious. Questionnaires
could also be left behind for later collection e tworst case scenario.

3. lwas facing the possibility of over 70 half hoatarviews in challenging
interviewing conditions (see limitations). Theref@et questions would help

to ensure that | stayed on task.

Interviews with officials and community represeivied

Interviews with officials and community represeitas were designed around semi
structured questions as apposed to questionnainese targeted quantitative and
gualitative data relating to experiences and outaof the YDS or perceptions of
these.

This approach was used because there were fewaalsfthen youth and guardians
and some could comfortably converse in Englishs novided the opportunity to
hold actual discussions which might reveal isshas lthad not or could not have

previously identified.

Observations
| undertook two field research trips to Tonga, torewo weeks in March of 2007
and one for four weeks in September/October of 2B0th times | stayed at the

Tongan Community Law Centre. Days were spent wgrkmt of the Probation
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Services office which allowed me to temporarily teed’ within the probation team.
As such practices relating to all aspects of threrdion scheme could be observed.
For example, | observed six youth DPMs, four Priaima$ervice visits to invite

families to participate in the scheme, record kegiractices and staff discussions

about diversion related issues. | recorded obsen&tn a journal.

Documentation

Documentation was collected from; the Tongan Migisf Justice; the Tongan
Police; the Tongan Prison Service; the Tongan Ntyisf Training, Employment,
Youth and Sports; the Tongan Policy and Planningsizin and, the Tongan
Probation Services.

Reporting of data
Quantitative data is reported first with the qualite data being reported second so
that ‘one could build on the othéeP.

Quantitative data was entered into an excel spsbadt in order to identify numbers
and percentages. Where possible, some questioesgnarped according to a theme
and scores were awarded to particular responsaslan to build composites that
reflected overall views within a theme. Therefayeantitative data is most often

reported individually as numbers and percentagesitated in tables.

Qualitative data is either grouped within a tableeported as a quote or observation.
Key points were drawn from these and reportedeit tonclusion.

Comparative analysis

Primary data is analysed using the evaluationraitdeveloped from part two of the
literature review. Final outcomes of the YDS evalrawere then reported and these
were contrasted with those barriers to the Tongatige system effectively
addressing youth in conflict with the law identtfign part one of the literature review.
This made it possible to determine whether the Y&ided the justice system with
an effective tool for addressing youth in confligth the law.

3 Creswell J & Plano Clark V (2007) p. 7
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Sample

In order to increase the value of empirical dathgead, | sought to interview as
many of the individuals involved as possible. A¢ ttonclusion of the empirical data
collection a total sample group of 56 had beeneadd. This was made up from three

smaller groups. These included;

1. Twenty-one youth or 60% of all 35 youth who pagéated in the YDS.

2. Twenty-two guardians or 47% of all guardians whdipgated in the YDS.
For every youth interviewed at least one of theamglians who had been

present at the DPM was also interviewed.

3. Thirteen others who either directly participatedhia YDS, or who were
linked to it in some capacity. For example, alefier 100% of the individuals
who regularly sat as official panel diversion mensbegere interviewed. A
further five government officials were also intewied as well as two victims

and a church leader.

Human ethics
All field research was done in accordance with dfiiet University’'s Human Ethics
code of conduct. As such, all interviewees;

1. Participated on a voluntary basis,

2. Were provided with an information sheet outlinihg purpose of the study

and the use of any information provided,
3. Were given an opportunity to withdraw,
4. Were given the opportunity to ask for a copy offinal research,

5. Were interviewed under terms of confidentiality.

Limitations
| faced a number of challenges while conductingifresearch. These are summarised

below.
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Participation

It was difficult to track down youth and their gdans. YDS patrticipants provided
police with contact information, however many wecelonger present at addresses or
contactable by phone when | began interviews. kample, while 35 families
participated in the YDS, Probation Services hag @8l contact phone numbers. Nine
of these could no longer be contacted by phonalifrgnrhomes in outer villages was
also entirely reliant on knowing where to go owfimg someone who could direct —

street addresses do not exist in Tonga.

This was compounded by Tonga’s limited infrastruetiRoads in particular are poor
and land line telephones are also rare outsideeo€ity — most individuals preferring
cell phones though the coverage like the roadgidedges the farther one heads away
from Nuku’alofa. Therefore, because of time anaificial restraints, | was forced to
prioritise interviewing those youth and guardiamttcould be quickly contacted.

This meant that at the conclusion of the field aesle, youth and their families came
from 19 different villages all on the main islandl@ngatapu. Six of these villages

were home to more than one youth offender.

Cultural challenges

| am a Palangi with no connection to Tongan soaetyulture. As such there will be
a number of cultural practices and processes thewér became aware of or which |
only gained a limited knowledge of. It is theref@@ssible that | misunderstood
certain observations, particularly those which westin the company of my

translator or a probation officer.

In an effort to mitigate this, | developed a stramgyking relationship with probation
officers and my translator and these individuatsv/mted an incredibly useful cultural

sounding board.

Translation challenges
While many Tongans do speak English, ability vagesatly. As such, when ever
possible interviews were performed in Tongan wiht lhelp of my translator. The

" Youth involvement in 16/11 was largely limitedttmse who lived on the Island of Tongatapu.
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constant need for translation impacted on my gtiditutilise quotes as often as |
would have liked and even in those circumstancesrevimterviewees could speak
English the meaning of comments was rarely idextiié in one single and easily
guotable sentence or paragraph. The translatad wss recommended by members
of New Zealand’s Child Youth and Family ServiceBe$vas a local Tongan woman
who had considerable experience in working withiman Communities and with

Tongan youth.

Even with an experienced translator, finding appete translations for all the
emotions, themes and concepts that | was explaontd be very difficult. As such
most of these concepts were measured accordimg tanswers given to more than

one question.

Accuracy of responses

Some Tongans had had troublesome clashes withepalihe few months post 16/11.
This made many reluctant to engage with governrofficials during this time. By
September this no longer appeared to be a proldethd majority of those
interviewed. However, the fear of trouble with aarities may still have led to some

interviewees altering their responses to certagstjans asked.

It could also be difficult to separate youth frooagdians (particularly parents) when
interviewing them. Though most youth were intenaelvgseparately, some were not

and the presence of parents may have influencese tywiths’ answers.

It is also important to note that the YDS was futhtg a bilateral aid agreement and
therefore its continuation was undeniably linkedh® possibility of further assistance
being received. Some individuals may have stoaghto from this while still others
may have seen the YDS continuation as an adde@iuocalready stretched
workloads. Both these possibilities may have imgacin how people responded to

interview questions.

Data
Because of practical restraints outlined aboveduced the number of questions that

could have been asked. While this helped facilsgedier interviews, it impacted on
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that data which could be collected and therefoeeathility to easily compare data and

answer certain questions.

Other

Interviewing youth and families required home @stdnce found (it could take days
to find a house) the heat, humidity, mosquitoes@ndinued interruption by other
family members and daily chores could all proveeticonsuming and distracting. On
numerous occasions | was rushed by dogs, the poobathicle(s) broke down and or
struggled with road conditions and | got lost (eweth the help of a Probation

officer).

Political tensions were high during both visitsuridg the second visit in part
because of the upcoming Pacific Island Forum atageCabinet debate about how
and when to implement parliamentary reform. Thigsnt@rranging interviews with
officials could be difficult and actual interviewsuld be rushed. In particular, the
timing of the second visit was dictated by the kllity of the Minister of Justice

and thus interview preparation was somewhat rushed.

| also found that only the five diversion panel nfeminterviewees who regularly
participated in the YDS could provide any substdntiformation on the YDS.

Judges, community/church leaders, prison officatcseven Ministry of Justice

officials found it difficult to comment on specifiof the scheme because few had any

regular interaction with it.

Summary
The thesis utilised a mixed method research appré&®condary sources were used

to develop evaluation criteria and primary data we@kected so that it could be
evaluated using those criteria developed. To deternvhat impact the YDS had on
the Tongan justice system’s ability to effectivatydress youth in conflict with the
law, evaluation outcomes were compared with idexatibarriers to the Tongan
justice system effectively addressing youth in Gonfvith the law. A number of

challenges may have impacted on the accuracy ottearch.
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Chapter Ill — Tongan youth in conflict with the law

Chapter three reviews literature on four particidaues; the dilemma facing the
Pacific region in relation to youth crime and hage&arch suggests approaching this;
the normal criminal process for addressing youitmerin Tonga; information on
Tongan youth crime rates; and the extent to whiehTiongan criminal justice system
meets international obligations relevant to theqmtion of young peoples’ human
rights. The review seeks to provide an overviewhefTongan justice system prior to
the introduction of the YDS; identify barriers twat system’s ability to effectively
address youth in conflict with the law; and to explarguments for why the YDS

might be continued.

A dilemma
Across the Pacific region there has been a gropargeption of rising youth crime

rates. As a result, regional concern over youttoinflict with the law has also
grown.® The State of Pacific Youth 208fues that such concerns helped
reinvigorate an old dilemma best described as; toyustice systems protect society

from youth offending whilst protecting the rightsymuth offenders®?

The State of Pacific Youth 2086ggests that most Pacific countries have resgbnde
to this dilemma through the creation of legislagprevisions that are in accordance
with international obligations and which seek totpct youth in conflict with the law.
However, ‘because of a scarcity of alternative ®whjustice and appropriate social
welfare structures, the most common approach psdsecute and incarcerate youth

offenders who are deemed to be old enough for éecation.””

International research suggests that prosecutidnrearceration is likely not
effective for use with children. For example, Judgelrew Becroft, New Zealand’s
Principal Youth Court Judge wrote in his papem@XVIl World Congress of the
International Association of Youth and Family Juslged Magistrates (2006)

5 Reliable longitudinal data on youth crime rates difficult to obtain throughout the Pacific region
(See; UNICEF, et al (2005) p. 9)

® Ibid. p. 53

" bid.
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Contact with the formal juvenile justice system basn shown to have a
reasonable likelihood afcreasingthe level of criminal activity in early
adulthoodSuch negative effects on children are more likehttiose who
come from impoverished background& This throws doubt on the
suggestion that formal prosecution is the effectwas to hold children

accountable for their crimes.
Becroft goes on to state:

Perhaps because these children have opporturatiesctwith other young
offenders and beconaai faitwith Court procedures, it can become very
difficult to remove them from the formal criminaigtice system. Further as
most offenders are “Desistef&'they are low risk and there is no need for
court-based intervention — intervention (sometifires and decisive) is

necessary but it can take place very effectiveljpencommunity’*

It is important to note here that other researghlights that it is not only ‘contact
with the formal juvenile justice system’ and orgam that can lead to further
offending, but all ‘get tough’ processes. Thereftwmot camps, scared straight, shock
probation, para-military training and any otheemention that tries to scare or

punish young people out of crime... almost alwayk' fai

Other studies have found more effective ways toestdyouth in conflict with the
law. These include;

* Avoiding contact with the criminal justice systerhave possible,

* The use of punitive sanctions only as a last resort

» Teaching young people to manage their emotionsicplarly anger,

» Teaching young people and parents violence premeskills,

» Treating young people and parents for substancgeabu

8 Bernberg J G & Marvin D K (2003) p. 17

9 Becroft A (2006) p. 17

80 A desister refers to a youth who starts offendirmund 13 years of age but who stops offending at
about 24-28. A persister is a youth who beginsraffieg young (10 years) and who continues to offend
throughout life. (See; Moffitt T E (1993) p. 5 arRkcroft A (2006) p. 36-39)

81 Becroft A (2006) p. 17

82 McLaren K (2000) p.13 and; Rethinking Crime anaiBament (2008)
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* Improving social skills,

* Improving attitudes to school,

* Improving work/employment skills,

* Intervening in a way that provides meaningful cohtsetween the treatment
personnel and the patient/offender,

* Involving young people’s family in working on issueelated to re-

offending®

It has also been found that programmes which cdread as many of these issues

through one intervention are more likely to be etifee 3

Overall, the argument made is that many Pacifanidlcountries have often attempted
to reform their legislation so that it better piteyouth who come into conflict with
the law. However, actually changing justice procass practice has proven more
difficult, often because of a lack of access teralative processes and support
systems. This has meant many Pacific islands hagieédcontinue relying upon
punitive sanctions. International research shows ghinitive sanctions are unlikely to
effectively address youth offending. Neverthelessearch has also identified
approaches that do work and important to this shesher Pacific islands such as
Palau and Papua New Guiffthave shown that restorative justice programmes are

one type of intervention which can be succes&ful.

As is shown below, Tonga'’s approach to addressoughyin conflict with the law has
faced many of the challenges described in thisrdil@. However, like Palau and
PNG, there are indications that a restorative gestipproach such as the YDS may be

one effective strategy for Tonga to address yauitonflict with the law.

Criminal process for youth
In 2002, Sela Tupdtiundertook a comparative analysis of juvenile jiesth New

Zealand and the Kingdom of Tonga. Tupou’s papevides a useful, and rare, recent

8 Becroft A (2006) pp. 41-47; Barwick H (1999) p. &5d; Sherman L, et al (1998) p. 54

8 Becroft A (2006) p. 41

8 National Juvenile Justice Working Committee (2008) 2-5

8 UNICEF, et al (2005) pp.53-54

87 Sela Tupou was Crown Counsel for Tongan Crown hatween 1998 and 2002. In 2002, she
submitted a paper calleldivenile Justice: A comparative Analysis of Jusedilstice in New Zealand
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analyses of the Tongan criminal procedure in r@tato youth offenders in Tonga.

The following overview is taken almost entirelyfmorupou’s work.

Under Tongan law there is no single overridingmiééin of the child®® However a
child as young as 7 years of age can be chargédandtiminal offence as long as a
judge believes the youth had ‘attained sufficieatumty’ to enable him/her to

understand the harm they were causthg.

When a Tongan child comes into conflict with the Jghe first point of contact is
usually the Tongan Police. Tongan legislation maia@specific mention of the police
power to warn youth, nor is there any specific fanon on the police powers of arrest
in regards to youth — as there is for example iwMealand® In fact the Tongan
Police Act provides relatively broad ranging powefsirrest, for example arrest and
search without warraiit. Tupou argued that ‘In Tonga, from the first padfitontact
between young people and the police, there is@etay to arrest” Having stated

this, Police officers do sometimes use warnitigs.

If a youth is arrested without warrant, the Pokaxt requires that the youth be
brought before a Magistrate Court Judge within @drk ‘to be charged or before a
police officer of the rank of sergeant or abovéefore the police officer in charge of

the station..* so that their case can be inquired into.

Tupou argued that during police interviews ‘morgenfthan not’ youth do not have a
lawyer or family member present. At the conclusaban interview the youth will
either be released with no charge or charged.dfgdd, the youth will be asked to
make a statement in response to the charge. Oacgecthand depending on the

seriousness of the offence, the youth will eitregbanted bail or held in remand until

& the Kingdom of Tongdor Victoria University of Wellington’s LLM Reseeh Paper 582 (See;
Tupou S (2002))

8 The Government of Tonga (2006) p. 19

8 Criminal Offences Adf1988, Tonga] s 16(1)(2)

% Children, Young Persons, and their Families B&89,New Zealand] s 209 [Reprinted with
amendments incorporated as at 16 November 2008itheited as; CYPF Act 1989)

1 Police Act[1988, Tonga] s 21 & s 25 [Revised Edition]

%2 Tupou S (2002) p.45

% Interview #9, 05/10/07

% Police Act[1988, Tonga] s 22(1) [Revised Edition]
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their next court appearanteTupou argued that whenever held in custody, youth

often share a cell with other adult offend®¥s.

When a youth appears in any Tongan Court, thame [grocedural difference between
youth and adult. However, Tupou noted that if athappears before the Supreme
Court without legal representation the case wikfbe adjourned on the

recommendation that legal representation is acddire

Tupou argued that legal representation was oftattainable to youth and their
families due to financial constraintsThis has changed. With the help of foreign aid
soon after 16/11 in 2007, a Community Law Centre &t up. This centre works to
provide free legal assistance to those Tonganisdaariminal prosecutior’

However, despite the creation of the Community IGentre, access to legal aid

remains a huge problem tod4y.

Actual court hearings are carried out in a sinslgte to those held in New Zealand
with a judge behind the bench and the defence evgkpution facing the bench. The
youth sits with his/her defence counsel (if onavailable) while family sits with
other members of the public. Tupou argued thajutige will predominantly address
a youth’s defence (when present) and usually otlyess the youth when asking for
a statement. As such she suggests that youth leayditde input into the

proceedings®

Tupou also argued that because Tonga has no legisénforcing the avoidance of
criminal procedures, when a youth appears in cnutis found guilty of an offence

punishable by incarceration, the most common cooirsgtion was imprisonment,

% Bail can be denied if the accused is likely tocalnsl, has previously breached bail conditions; it i
believed the offender will tamper with evidence andf it is believed the offender will commit
another offencg(See:Bail Act[1990, Tonga] s 4 [Act 27 of 1990])

% Tupou S (2002) p. 13

Ibid. p. 15

% Tupou S (2002) p. 13

% The Centre has two lawyers and one secretarysfHffare struggling to deal with the workload and
the centre’s popularity continues to grow. (SeendaNow (no date) and; Mackesy-Buckley (2007a))
1% Tonga-Now (no date)

1 Tupou S (2002) p. 14
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particularly if they had a previous recdfd.It is important however to note that
amendments to the Criminal Offences Act in 1990 H9@P allowed for the creation
of community service orders and a Probation Seritéhese have provided for
more alternatives to incarceration and their usg bb@agrowing particularly with

regard to youth offender§?

There are few protections and or limitations on wg&atences can be handed down to
youth offenders. At the low end is; a non-assoomatrder, attendance at the Alcohol
and Drug Awareness Centre, fines, compensationpesizhtion and community

work. At the high end is; incarceration, corporahjshment and capital

punishment?® For example the Criminal Offences Act, Section(®lstates;

Provided in the case of any male offender undeyels of age the total

number of strokes to which he is sentenced shakxceed 20...

Section 31 (5) states;
Where the person sentenced to be whipped is aundler 16 years of age the
whipping shall be inflicted on the breech withghli rod or cane composed of
tamarind or other twigs...

Section 91 (1) states;

Provided that sentence of death shall not be prorexion or recorded against

any person under the age of 15 yeat¥®..

A 2006 GoT report confirms that between 2006 (pefore the YDS was
implemented) and Tupou’s study in 2002, no alteveatto the above formal

192 hid. p. 20

193 Criminal Offences (Amendment) At890, Tonga] s 2(1)(b) [Act 25 of 1990] ar@kiminal

Offences (Amendment) A&B99, Tonga] s 2(d) [No. 17 of 1999]

194 probation officers suggested that the use of comityservice orders was common however | could
obtain no data to support or disprove this. (Seesé¢hal communication, 13/08/07 (Probation
Services))

1% Typou S (2002) pp.16-17

19 Criminal Offences AqtL988, Tonga] s 31(1)(3)(5) & s 91(1)
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procedures had been develop&dt also notes that unlike New Zealand, the Tongan
government has no government agency such as Qhitbeth and Family Services
which can help youth and their families with regrion post conflict with the law.
Instead, Tonga must rely on churches and NGOs, rmbwiose programmes/staff
are under-funded, and or have little experiendeaiming in addressing such issues
and which are not necessarily subject to any ogers?® The end result is that
professional support for the needs of youth antt tamilies during or post conflict

with the law can not be guaranteed.

In contrast to the formal justice system, Tupoleddhat traditional conflict
resolution processes were still utilised in conterapy Tonga — sometimes
complimenting formal justice processes and somestiraplacing them completel{’

Tupou describes the traditional Tongan justice @ss@s follows:

In Tonga, when a person has committed an offenadfance [sic] against
another, it is regarded as a violation of the peakcelationship between the
two families. Therefore, when an offence has beennitted, it is customary
for the offender, together with members of his er family, to visit the

victim’s family and to offer an apology, and presgifts of food and tapa.

Each family is often represented by an elder... Tiakogue between the
families is conducted through the elders spealafar on behalf of the young
people involved [sic]. The meeting will often begith a prayer. The elder
from the offender’s family will then start by pagtribute to the victim’s
family, before explaining the reason for the vikie or she will then conclude

by offering the families sincere apologies on bebathe offender.

The elder from the victim’s family will often reaipcate by paying tribute to
the offender’s family. He or she may then outlimsvithe family and the

victim feel about the offence, before acceptingapelogy offered by the

197 The government of Tonga (2006) pp. 19-122)
198 |pid. p. 122
19 Tupou S (2002) p. 20
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offender’s family. The meeting will often end wighprayer, before there is

informal conversation between members of the fasifi

Tupou notes that when the formal justice systembeasme involved in a dispute

that is also being resolved via traditional methods

The victim will sometimes be present in court tplexn that he or she has
accepted the [traditional] apology and does nottvitaa court to unduly
punish the offender. In some instances, the viatiay also refuse to give
evidence when the matter proceeds to trial. Handhjs manner,
relationships between the victim and offender Hasen restored, often

without the perceived need to have recourse todbjustice™**

Tupou provides no record of how frequently thesamainity based reconciliations
occur and there is no information on their effestigss in addressing youth in conflict
with the law. However, their continued use is démest. This is because it implies a
level of dissatisfaction with the formal state gystof justice or at least a need for an

alternative to it.

Throughout the Pacific there have been calls engthen these indigenous processes
of justice. This is because western justice praxesgolice, courts, prisons etc - have
in the Pacific context, increasingly been identifees struggling to effectively address
crime while more traditional approaches have showh promisé*? While some
states do provide support for indigenous justi@eesses, this is usually limited. This
is because of concerns that traditional justicegsees are incompatible with western

legal notions such as human rights.

Restorative justice advocates working mostly in &nelsia have argued that
restorative processes might provide a processératranscend the clash between
custom and rights. This is because restorativecpistaims to honour human rights

obligations while prioritising (in a more customamyculturally appropriate way)

10 Tupou S (2002) pp. 20-21

11 pid. pp. 21-22

"2Dinnen S, et al (2003) pp.1-2; Law Commission @0 11 and; Dinnen S (2006) p. 402
13 . aw Commission (2006) pp. 11-18 and; Dinnen % é2003) pp. 1-2
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direct family/community participation in and owneis of justice** In New Zealand

both Maori and Pacific island communities appedrawee achieved this outcortie.

Overall, Tupou’s description reveals that Tongaisifal justice process remains
largely punitive and that other than traditionafntounity justice, no other
alternatives to the normal justice system existed/duth before the development of
the YDS. Therefore the punitive nature of the fdrjustice system remains a barrier
to effectively addressing youth in conflict withethaw. Alternatively, Tonga’s justice
environment and cultural setting may be well sutted restorative justice based

process such as the YDS.

Is youth offending on the rise?
As is shown below, there are a number of factonghvimake it difficult to determine

what impact Tonga’s punitive approach to youthanftict with the law has had on

youth offending rate®

Data released by the Tongan Policy and Planningsidivin 2007, identifies a clear
rise in the total number of annwaffenceseported’’ between 1985 and 2001,
particularly post 1997 (see Table 1 at end of eattiThis could be the result of an
increase in the number of Tongans willing to repoirhe or an increase in the
number of police. It may also genuinely reflecise in the number of offences
occurring in Tonga or it may be a combination ash. No data could be found
distinguishing youth offences from adult offenddsither could data be found on the
numbers of youth being charged. As such it is ssfble to determine whether there
has been a rise in the number of youth appearifggdoeourt or what percentage of

the offences reported is related to youth.

14 Braithwaite J (2003) pp. 35-37 and; Dinnen S (3q0D6101

15 Maxwell G (2008) p. 87

118 Finding relevant data on youth crime in Tonga etsemely difficult — particularly as very few
agencies distinguish between youth and adult offend-or example, the statistics on youth
convictions were taken from three separate Annoit® Reports borrowed from the Central Police
Station, all of which were in a state of disrefaid had had many figures changed by hand. Netieer t
Supreme Court nor the Magistrate Court had recondguth offending that had been disaggregated
from those of adults. The Supreme Court is curyendinsferring to a digital record keeping system
and it is hoped that the Magistrates Court wilbade able to make a similar transition in the near
future.

17 No definition of the meaning of ‘offences repottegs provided.
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The Police Annual Reports for the years 2001, 20682005, do recorcbnvictions
of Tongan youth between 7 and 18 years of age.eltiggres indicate that not only
are a relatively small number of youth being coted¢ but that there has been a
decline in the number of convictions occurring. Egample, the total number of
youth convictions was highest in 2001 with approadefy 260 convictions. By 2005
this had fallen to approximately 170 (see Tabé nd of section)Y.his may reflect a
decrease in youth committing crime, better acae$sgal representation, better

lawyers, or a combination of these.

While youth conviction rates have reached 260 pear )incarceration rates have on
the whole been exceptionally small during the twehears recorded. The average
number of incarcerated youth was four, with thaltaumber never being higher than
12. However numbers are so small that this hightpmuld reflect one single

incident as apposed to a number of separate irnsigeee Table 8t end of section).

Given the numerous ways of interpreting the abata,dhe lack of disaggregated
youth and adult data, and the scattered time fraimissextremely difficult to draw
any conclusions about youth offending trends ingeorAlternatively there is much
anecdotal evidence to suggest that youth crimesrsemning. For example, in 2002,
Tupou interviewed Tongan officials about youth einates in the Kingdom. One
interviewee was Police prosecutor Lautoa Faletapol found that;

She [Faletau] observed that an increasing numbgowig people passed
through the Magistrate Court for a range of offenceMoreover, since 1995,
the majority of young people appearing before thagigtrates Court were

getting younget®

To determine whether Tupou’s anecdotal findingsaieed relevant, in
September/October of 2007 | interviewed 9 individwaho work with Tongan youth
who have come into conflict with the law. Thesemitews showed unanimous
agreement that there has been an increase in thieenwf youth involved in criminal

activities in the past 5 years and that the agbexe young offenders continues to

M8 Tyupou S (2002) p. 23
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decreasé!® For example, comments made by two current (200R)g&n Probation

Officers include;

Statistically there is more youths appearing inrtfand] | know for sure that

the age of the youth offenders are getting youfsje}...**

| believe that what Police prosecutor Faletau oleskrs now still the case and
it's increasing rapidly... There are now more youtieieders between the

ages of 9-18 years!

These anecdotal comments suggest that youth crisyehave risen significantly in
between when Tupou and | undertook our intervialisile compelling, the
anecdotal evidence is however dampened by the adt&dgment of two other

factors.

The first is that crime as a topic is notoriouslemng politicised and misrepresented,
even when data appears strongly to support oneplartview. For example, Bradley
et al argue that in New Zealand since the late '59@0conservative coalition’ has
built ‘populist’ momentum and developed an ‘auttaran ideology’ which has
attacked New Zealand'’s youth justice system andt@dia picture of ‘youth crime
out of control’. This is despite the ‘liberal cdains’ ‘regular appeals to empirical
‘evidence” which suggest ‘youth crime has remainegharkably stable despite a

sizable increase in the population of 10 to 16 yéds’ %

A similar issue can be highlighted in Tonga regagdhe ‘deportees®® Doctoral
research suggests that in 2006 there were apprtedin200 deportees in Tonga with
a further 2-4 returning every montff.For a country of just over 100,000, this
represents a large influx pbtentialcriminals. While there is no doubt that some

19 nterview #1, 19/09/07; Interview #2, 21/09/07tdrview #3, 21/09/07; Interview #4, 24/09/07;
Interview #6, 02/10/07; Interview #7, 04/10/07 ;dntiew #8, 05/10/07; Interview #9, 05/10/07;
Interview #10, 09/10/07; Interview #12, 11/10/07

120 personal communication, 13/08/07 (Probation Sejvic

121 personal communication, 08/08/07 (Probation Sejvic

122Bradley T, et al (2006) pp. 79-81

123:Deportees’ is the local term for Tongans who hbaeen deported back to Tonga for committing
offences in other countries — usually the USA, fal& and New Zealand.

124 Kinikini L (2006)
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deportees return to crime, therentsdata available to show that a majority or even a
significant number of deportees return to a lifeie* In fact there are a number
of organisations working to ensure that these iddials integrate within Tongan
society constructively?® | visited one such church led organisation anchspe

evening with eight deportees, all of whom appe#odte law abiding?’

Despite this, deportees appear to have attraggadisant hype and have become a
scapegoat for many of the ills facing Tonga. The&imencreasingly implies deportees
have increased crime and drug running in Tongaapéatly amongst youtf?® and
the government has blamed them for participatingnid even leading looting on
16/111%° This appears to have had a strong impact on thergeTongan public.
While in Tonga | regularly heard Tongans denouncdiegortees® Ultimately, the
lack of data means that opinions about a minorityg are being heavily influenced
by a few media reports, accusations and rumoursanydittle real evidence. This
scenario is easily transferable to youth offendingjonga where a lack of reliable
data and the subject matter make it an easy tegpbliticisation and
misrepresentation. While clearly both deporteesyauth crime are concern issues,
without more reliable information, it remains diffilt to identify in more detail what

the specific concerns actually are and how polay loest address them.

The second factor is that when international resean youth crime trends is applied
to that Tongan data available, the results sugbastyouth crime trends are relatively

normal.

For example, Tonga has a population of just ovéra@*** Of this, around 12%-
14% (approximately 12,000 — 14,000) are male amaé®n the ages of 10 and T8.

As with any nation, a large number of these youthoeme into conflict with the law

125 Tonga Review (27/03/08).

126 |ronman Ministry (no date) and; Lilo F (2007) p. 5
127 Mackesy-Buckley (2007a)

128 Manning S (23/11/06)

129 Tongan Government (10/05/07)

130 Mackesy-Buckley (2007a)

131 Tongan Policy and Planning Division (2007) p. 6
132 Secretariat of the Pacific Community (2006a) p. 3
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at least once during their livé¥ However, based on international statistics iikisly
that only about 2% of actual youth offenders widiquire formal intervention®3*
Based on this information and a potential maximdirh49000 male youth offenders,
Tonga could expect approximately 280 male youtliiretg formal intervention per
year — about 20 more youth than the data showwfalryouth convictions in 2001,

the highest number recorded out of the three yfleamshich data could be found.

Given the limited available data and the highlyteatious nature of the subject, it
remains not possible to identify any reliable tramd@ongan youth offending rates.
However, it is important to recognise that givea #mecdotal comments and

population growth, Tongan youth crime has probayeased?>°

A lack of reliable data on youth offending is aasl®arrier to the Tongan justice
system being able to effectively address youtlomflect with the law. Without access
to reliable and detailed data on youth offendihg, ability of law enforcement
agencies to determine the what, when, where, halwméry of Tongan youth crime is
severely limited. As a result, so too is their @piio respond to youth crime and to
measure the effectiveness of policy being usedusameously, without such data,
the controversial and easily politicised naturéhef subject can lead to policy that is
based more on general public perceptions than fact.

133 McLaren K (2000) p. 16

134‘Research in New Zealand and most of the Westemdvindicates that all children break the law at
least once between the ages of 10 and 18." (SexpB& (2006) p. 5)

135 population growth is linked to increased youtimeri (See; The United Nations (2007) p. 70)
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Table 1 — Offences Reportetf®
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136 Tongan Policy and Planning Division (2007) p. 37

137 Tongan Annual Police Report (2001) p.19 and; Toegan Police Force Annual Report (2003)
Appendix A-1 & Appendix A-2 and; The Tongan Anniallice Report (2005) Appendix Al &
Appendix A-2. In most cases youth were convictedaureither the Order in Public Places Act or the
Criminal Offences Act. At the more serious end camroffences include, housebreaking, entry by
night, theft and assault. At the less serious emdngon offences include being drunk in a public plac
and using threatening or abusive language in a@place and or public disturbance.
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Table 3 — Youth Incarceration->8
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138 The Government of Tonga (2006) p. 121
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Compliance with international human rights law
The United Nations Convention on the Rights of@igd (CRC)is the single most

important international instrument with respecthe protection of children’s human
rights. This is because the CRC provides a sedg#lly binding basic standards for
the protection of youth rights?

As a party to the CRC, Tonga is required to refmthe Committee of the CRC, any
developments relating to the implementation ofGREC within two years of
accession and henceforth every five yé&tdonga has not achieved these targets.
Instead,The Status of the Rights of the Child in the Kimgad Tonga — Final Draft
for General Commer2006 Rights of the Child in TongH™ notes;

The CRC has not as yet been incorporated into dicria® via legislation...
[and] Progress towards the drafting of legislat@imcorporate part or all of
the Convention has not occurred due to a lack ofdination and drive within

the Government.#?

The only Tongan state institution which had atteedgb empower obligations under

the CRC was the Supreme Court which stated on éparate occasions;
It is a matter of regret that, despite an appaierd limit of 2 years for
compliance imposed by the convention, Tonga appedrave taken no steps

to enact any of the provision&

And;

139The CRC has 192 UN party states. Tonga acceden tGRC in 1995 without reservation. It is

important to note thathe United Nations Standard Minimum Rules for tbeniistration of Juvenile
Justiceare also held as important to promoting the rigitithe child, however unlike provisions under
the CRC, the standards are not legally bindinge (8&ICEF (no date))

1O CRC, Article 44

141 Though this document is a draft, it provides thet op to date review of Tonga’s compliance with
the CRC prior to the development of the YDS.

142The Government of Tonga (2006) p. 9

143Tone v Policgd2004] TOSC 36, p. 9
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...when it comes to any issue relating to the dederi a child, this court, in
the exercise of its discretion, will be guided bg safeguards provided for in

article 37 of the International Convention on ttigh®s of the Child**

Because th&ights of the Child in Tongaas written shortly before the
implementation of the YDS, it provides no assesgraéwhat impact the scheme has
had on advancing compliance with the CRC. Howevaoes provide a valuable
assessment of where the Tongan justice systenm,tpribe YDS, was unable to
comply with key provisions protecting youth in clctfwith the law. Eleven of these
are outlined below and provide a benchmark for Wihine later YDS evaluation can
utilise in determining whether the YDS helped asceaoompliance with human rights

law.

With regard to all youth in conflict with the lathe CRC requires that member states,

where ever possible;

1. Work towards the creation of a legal definition foe child *** TheRights of the
Child in Tonganoted that; ‘Under Tongan law there are varyinfiniteons of
childhood....”**®

2. Work towards the creation of an internationallyemtable minimum age of
criminal responsibility’’ There is as of yet, no internationally recognised
minimum age for criminal responsibility. HoweveretUnited Nations
Committee on the Rights of the Child has criticisedntries for setting the
minimum age at 12 yeat&® TheRights of the Child in Tongstates; ‘Under
Tongan law there are varying definitions of... the aflegal responsibility*#°
Further, as was earlier noted, the Tongan Crin@fegnces Act places the
minimum age of legal responsibility as low as 7rgea

144 R v. Vaioleti[2006] TOSC, p. 40

145The UN sets the legal age for children at thoskeud8 (See; CRC, Article 1)
146 The Government of Tonga (2006) p. 19

147 CRC, Article 40, 2, (a)

148 JUSTICE (1996) p. 12

149 The Government of Tonga (2006) p. 19-20
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3. Work towards the development of youth justice syst€° TheRights of the
Child in Tongastates; ‘Tonga does not have a juvenile courenie remand or

detention facility or any other specific legislaticelating to juvenile justiceé>*

4. Avoid criminal proceedings against youlti As noted above, thRights of the
Child in Tongastates; ‘Tonga does not have a juvenile courenie remand or
detention facility or any other specific legislaticelating to juvenile justice’ and
therefore that there is no alternative system éartly offenders>?

5. Afford special protection and assistance to yd@tiheRights of the Child in
Tongastates; ‘There are no statutory provisions whichate that children must
receive different treatment to adults upon depravadf liberty according to

law 1155

6. Afford legal representation to all youtfi® TheRights of the Child in Tonga
states; ‘Tonga does not have a Legal Aid systdmat, ‘tn reality most children
appearing in the Magistrates’ court do not havallegpresentation’ and that ‘the
CRC was used for the fist time in August 2006.. Idbastates ‘many of the
Magistrates are unaware of the provisions of thev@ntion.”*” As is earlier
noted, the development of the Community Law Cehé® provided some pro
bono legal access to a limited number of individdawever this by no means

ensures the above CRC provision.

7. To detain youth separately from addft§The Tongan Prison Rules state;
“juvenile prisoners and prisoners convicted for filg time shall also be
separated from habitual criminals so far as theopraccommodation will
allow.”**® Further, theRights of the Child in Tongstates that prisons are

O CRC, Article 40, 3

*1 The Government of Tonga (2006) p. 118

152 CRC, Article 40, 3, (b)

133 The Government of Tonga (2006) p. 118

¥ CRC, Article 20, 1

135 The Government of Tonga (2006) p. 23

156 CRC, Article 40, 2, (b)(ii)

5" The Government of Tonga (2006) p. 119

1% CRC, Article 37, (c)

159 prison Ruleg1947, Tonga] r 104 [CAP. 36A Arrangement of Rules]
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recognised as often being ‘overcrowded’ and thay ‘@hild committed to prison
will serve their sentence in the general populatiéh The Prison Department
also reported that “[p]risoners mixed in the maiat are vulnerable to learn
more crime than effective rehabilitatiort®

8. Allow youth to participate and to express theinwsen relation to triat®* The
Rights of the Child in Tongstates; ‘In traditional Tongan society childree ar
expected to listen and obey and not question thdswaf their superiors’. It
recommends that ‘Government could be more proadatiVacilitating and

promoting the views of children throughout publisaburse *°3

9. To resolve accusations against youth without d&fast the time of the arrest of
the youth who participated in the YDS, the Tonganrts were suffering from a
large backlog. This remains a problem and is lgrdak to capacity, under-
resourcing, and a lack of alternatives to crimpralsecution. As such, youth, like
adults, are rarely subject to the speedy resoluf@ccusations made against

them?%®

10. To not subject youth to cruel inhumane treatmemqumishment®® TheRights of
the Child in Tongastates; ‘Judicial corporal punishment was stilhgaused as a
form of punishment for juveniles by the Courts @i§a up until 2003:*” The
implication being that they have since stopped. @y, the law has not been
repealed®® TheRights of the Child in Tongalso noted that Tongan prisons still
used corporal punishment on those of all dj&ahd that the death penalty could

still be handed down to youth 15 years or ofd@r.

%0 The Government of Tonga (2006) p. 120

181 |bid. and; Falemanu S. T (2006) p. 120

%2 CRC, Article 12, 2

183 The Government of Tonga (2006) pp. 39 & 41
184 CRC, Article 40, 2, (b)(iii)

185 personal communication, 13/12/07 (Probation Sejvic
16 CRC, Article 37, (a)

%7 The Government of Tonga (2006) p. 51

168 |pid.

159 |pid.

70 pid. p. 122
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11.To help youth to reintegrate within the commurlityThe Rights of the Child in
Tongastates; ‘At present, there are no governmentifi@silor services to assist
victims of crime and victims of abuse. Reliance thesplaced on services
provided by a number of NGOs.’ It makes no refeegtacany services designed

specifically to help reintegrate youth offenders.

Further inabilities to comply with these provisidmsve been documented more
recently. In May of 2007, a Tongan Community Paegrl Taskforce on Human
Rights released a report calledcumenting the Treatment of Detainees and
Prisoners by Security Forces in the Kingdom of Bol§This report highlights a
number of abuses against youth in the post 16/¢t@mment that are in breach of
the CRC and which were carried out by memberseflitngan Police Force (TPF)

and Tongan Defence Service (TDS). These included;

« The detention of one youth for 48 ddy3:

» The failure to ask youth if they wanted to confactily or if they wanted a
lawyer present during interview;

* The detention of 16 youth with up to 25 adults;

« The physical and mental abuse of yotth.

These findings also echo those of an earlier coatpar2001 UNICEF study which
found that of Vanuatu, the Federated States of&iiesia and Tonga, Tongan youth
reported the highest level of violence inflictecbaghem by police (11.4% of 2280
students and 11.7% of 1008 out of school yotfth).

The Taskforce also found that while the Tongan BeteService had ‘received
training on the CRC’; the Tonga Police Force haut heceived training on the
CRC.'7®

"L CRC, Article 40, 1

172 Community Para-Legal Taskforce on Human Right©730

3 Under the TongaBmergency Powers (Maintenance of public Order) Ratiguns 2006 security
forces were allowed to detain those suspectedfenoés for up to 7 days (See; Ibid. p. 4)

7 bid. pp. 4, 12-31, 28, 40,

S UNICEF (2001) pp. 60-85

%Community Para-Legal Taskforce on Human Rights 72@0 40
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Overall, there is substantial evidence to sugdrgtthe ability of the Tongan justice
system to comply with key youth related human sgrovisions is severely

impaired. This is a clear barrier to Tonga’s justaystem effectively addressing youth
in conflict with the law.

Summary
The Tongan criminal justice system continues tp peedominantly on punitive

sanctions for youth offending. International resbahows that this is a barrier to
effectively addressing youth in conflict with thenl. Alternatively, restorative justice
has been shown as one effective strategy for asidgegouth in conflict with the law
and there may be some evidence to suggest thatsuapproach would be more

culturally appropriate to Tonga.

Tonga has little reliable data on youth offending gouth crime issues are
vulnerable to misrepresentation and manipulatidms fiegatively affects the ability
of law enforcement agencies to build effective @ohnd to evaluate existing policy.
A lack of data in Tonga is therefore a clear batoethe Tongan justice system
effectively addressing youth in conflict with thaanl.

Recent reports show that the Tongan criminal jasticstem remains largely unable to
guarantee human rights provisions which protectty@tho have come into conflict
with the law. This is a clear barrier to effectiv@lddressing youth in conflict with the

law.

These findings do two things. First they highlighteed for reforming the Tongan
criminal justice system in a way that; allows floe tuse of alternatives to punitive
sanctions for youth in conflict with the law, impes data collection across the justice
sector, and embeds and protects basic human pghisions. Second, the findings
provide a benchmark for which the findings of theY evaluation can be compared.
If YDS outcomes better enable the Tongan justictesy to overcome these

identified barriers then it also effectively addrg®uth in conflict with the law and

provides and argument for continuing the scheme.
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Chapter IV — Developing evaluation criteria

To evaluate the Tongan YDS, chapter four seekeveldp robust evaluation criteria
from three relevant bodies of literature. First ti@se documents which set out the
YDS objectives and functions; second is that liteaon restorative justice, and third

is that literature on aspects of New Zealand’s lygustice system.

The Tongan youth diversion scheme
The general YDS process is described in chapterdmemore specific objectives,

principles, processes, practices and participdrti®process are described below.

YDS Objectives and principles
The YDS had five core objectives. These were to;

1. Divert criminal issues from the courts in caseseh@®ung people are
involved,

2. Enable those who played a role in causing the dartadevelop a full
understanding of the harm they have caused andadidge their
responsibility for it,

3. Enable those who played a role in causing the dartmgontribute to
repairing the harm,

Increase community involvement in the justice pss¢and

Increase community commitment to restoring peaceh@mmony in Tonga’’

These objectives sought to embody a number of kiegiples. These include;
1. Diversion from criminal process,

Protection of rights,

Participation and empowerment,

Accountability,

Repair of harm caused,

S o

Reintegration of offenders®

7 Objectives 4 & 5 originally formed only one objeet These were split so that it was easier to
distinguish outcomes relating to each. (See; Togavernment (14/12/06))
178 Maxwell G (no date)
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Pre Diversion Panel Meeting (DPM)
Before a DPM can occur, police must apply a serfedigibility criteria to the case in
order to determine whether it is ‘in the interesdtgustice that a prosecution through
the courts should proceed? These criteria include;

1. Is there a case to answer and sufficient evidempedsecute?

2. lIs there sufficient evidence to convict?

If the answer to 1 & 2 is ‘no’ then the normal pees would be to end the current
proceedings through discharge, release, and witladraf charges. If the answer is

‘yes’ then the prosecutor should proceed to quest®6.

Is the offender a young person (17 years of adgess)
Is the alleged offence of sufficient gravity to waart a custodial sentence?

Is there a real risk of re-offending?

o 0 bk~ w

Have there been previous offences of a naturestiggest that the likelihood

of ‘successful diversion’ is smatf?

Importantly, if the youth is 17 and younger thejeahould be a mitigating facttt:
Taken on a case by case basis, police have dmttetidetermine what answers to 4-

6 may allow a youth eligibility to the YDS (see Hig 6).

19 Maxwell G (2006a) p. 3
180 |pid. p. 4
81 |bid. p. 5

49



Figure 6 — YDS Flow Chart'®?

Yes to No to
criteria 4, 5 criteria 4, 5
or 6 or 6
Remand Divert to Diversionary
for Trial Panel Meeting
Remand in Remand in
Custody Community
4 K
Court

Once the decision to divert is made, the casaissterred from the police to Crown

Law to the Probation Services who oversee the bbia# and its follow up.

In order to arrange a DPM, a Probation officer widlit the youth and their family in
order to ask them to participate in the YDS anohtorm them of the process and
potential outcomes of the YDS. To aid this procadermal letter of invitation is
provided to the family. It is the role of this \isig probation officer to arrange a time

and venue for the holding of a DPM that is suitdbleall parties involved.

If a youth and his/her family decide to attend aM)fhe youth can deny, accept or
debate the charges made against him/her at the D, youth decides not to
participate in the diversion process (as they atéled to do), does not accept the
agreement reached through diversion, or fails togtete any part of the agreement
within the designated time frame (three months maxn), then the police reserve the

right to prosecute — using information recorded BiPM 83

182 bid. p. 2
183 Maxwell G (2006a) p. 1
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The Diversion Panel Meeting & Plan
In order to effectively help a youth repair anyrharaused, each DPM should aim to
achieve the following;

1. A meeting with the youth,

2. Discuss the alleged offending,

3. Create a respectful arrangement ‘plan’ with thoselved.

Plans are relatively flexible but should also aminiclude;

1. formal acknowledgment of responsibility for theegikd offence(s) by the
youth,

2. Allow for the youth to apologise to those harmed,

3. Outline a process by which the youth and or thetyedamily repair harm
caused either through reparation and or work (witkalistic bounds take no
longer than three months, and require no more @&@amours work),

4. Be culturally appropriate,

5. Where possible, relevant to the harm caused,

6. Be reintegrative — allowing the youth to rejoin t@mmunity free of stigma —

with help from the youth’s family?*

The Diversion Panel Meeting participants
Each DPM must consist at leastfive members. The following outlines the roles of

these panel members.

In all DPMs a Diversion Panel facilitator is presand tasked with;
1. Preparing the DPM —i.e. the venue, and ensuriagaihthe appropriate
people can be in attendance,
2. Preparing the youth and the youth’s family for apating in the DPM so
that they are fully informed of what to expect piio their involvement,
3. Facilitating (not dominating) discussion during M — i.e. ensure that all
present are introduced to one another, that easlopéas a chance to speak

and make comment about harm caused and about h@pdo that harm,

184 Maxwell G (2006a) p. 5
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that no one is intimidated or threatened by angiothember, and to formally
take responsibility for monitoring the overall ooees of each youth’s plan,
4. Making recommendations for what a just and accdu@talan should

involve.

In all cases a police officer is present and tasiitat
1. Providing a statement of facts outlining what otfefs) the youth is accused
of,
2. Discussing harm caused,
3. Making recommendations for what a just and accduetalan should

involve.

In all cases at least one community support persprésentative is present (often a
church leader, NGO member, or community membeoyder to;
1. Provide community support for the youth,
2. Discuss and represent the community’s view of heaursed,
3. Provide programmes of support and care that cgnthelyouth reintegrate
into his/lher community and better prepare thenathult life,

4. Make recommendations for what a just and accouatalah should involve.

In all cases the youth’s parent(s) or guardiarg(sye present in order to;
1. Provide support for the youth,
2. Discuss harm caused to them and the youth’s family,
3. Make recommendations for what a just and accouafalah should involve.

The youth and youth’s immediate family are alsova#d to nominate for

participation, other family members or communitymiers as they see fit.

In all cases the accused youth must be preseny. driegoresent in order to;
1. Either admit responsibility for the offence outlthim the police statement of
facts (it is possible for the youth to challengeaea aspects of that statement,
i.e. the particular nature of the offending — whiawhat was involved etc.), or
deny the offence(s),

2. Discuss the harm caused to others and to themselves
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3. Make recommendations for what a just and accouafalah should

involve 18°

It is important to note that the YDS does not ideuwlirect victims. This represents a
significant departure from mainstream restoratigi¢e processe€® However, this
decision was taken because of a practical limmati@at the time Dr. Maxwell and
Justice Durie arrived in Tonga, it was thought thast victims had actually fled

Tonga®®’

Records
Each case is also supposed to initiate a papemrmaider to ensure accurate and up
to date records. As such, there are three corentieats to be completed and filed at
the closing of each case. These include:
1. Diversion Record — Outcomes agreed in a Panel Kgeti
2. Certification Results — the signing by youth in mcakledgement of their
willingness to participate, and
3. Certification of completion of Diversionary Taskshe final transfer of
documents from probation to crown law and polietifying that the youth is

formally recognised as having either completecaded the YDS#®

Confidentiality

It is important to note that all information sharach DPM is subject to
confidentiality. Having stated this, the informaticecorded on the ‘diversion record’
can be used in subsequent proceedings — thougis #npunged after a year if the

YDS is completed.

Evaluation criteria |

Examining the YDS as it was developed “on papet’ttethe identification of six
clear evaluation criteria. However, a further thecageria, the sixth, eighth and ninth
were also added. The sixth, was added because oé¢bmmendation for such a

185 Maxwell G (2006a) p. 4

18 Marshall T F (2003) p. 29

187 personal communication, 05/02/2008 (Maxwell G). diyn interviews (see; Interview #5,
28/09/07) revealed that many of the Chinese victiars fled Tonga immediately after the riots.
However, | was able to find two victims who had egéned behind.

188 Maxwell G (2006a) pp. 7-9
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group to be created as outlined in chapter one eidgtegh and the ninth were added to

help build an overall view of participants’ suppoftthe scheme. All nine criteria are

outlined below.

Table 4 — Evaluation criteria |

1. Were YDS eligibility criteria adherec
to?

Is there a case to answer and
sufficient evidence to prosecute and
convict?®°
Is the offender a young person? (17
years of age or less)

Is the alleged offence of sufficient
gravity to warrant a custodial
sentence?

Is there a real risk of re-offending?
Have there been previous offences
a nature that suggest that the
likelihood of successful diversion is
small?

2. Do DPMs include the intended
participants?

00T

A DPM facilitator

A police prosecutor

A community representative

A youth guardian (and or other fami
as the youth and immediate family
may see fit)

The accused youth

3. Did plans developed at DPMs
incorporate key elements?

o|®

A formal acknowledgment of
responsibility for the alleged
offence(s) by the youth;

An apology to those harmed;
Outline a process by which the yout
and or the youth’s family repair harn
caused either through reparation an
or work (within realistic bounds, take
no longer than three months and
require no more than 60 hours work
Cultural
considerations/appropriateness;
Where possible, relevance to the ha
caused,

Support from the community and
family;

A reintegrative process for youth.

4. Are records being kept?

oo

alrhe DPM records;
The certification of DPM records;

y

Irm

The certification of completion.

189 This sub-criteria was two, however they were @sld together because of their similarity and

because | had no access to ‘evidence’.
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5. Was confidentiality maintained?
6. Was the community support group set up?
7. Were the original five YDS a. To divert criminal issues from the

objectives achieved?

courts in cases where young people
are involved;

. To enable those who played a role i

causing the damage to develop a fu
understanding of the harm they hav
caused and acknowledge their
responsibility for it;

. To enable those who played arole i

causing the damage to contribute tq
repairing the harm;

. To increase community involvemen

in the justice process;

. To increase community commitmen

to restoring peace and harmony in
Tonga

=]

D =

>

t

8. Do participants support YDS continuation?

9. Do participants recommend change to the YDS?
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Restorative justice
The first use of modern restorative processesgeblarecognised to have begun in

North America in the 1970s. However, over the taste decades restorative justice
has appeared in many countries throughout the deedlworld including, New
Zealand, Australia, the United Kingdom, Canada, thedJnited States. While some
of these developments were connected, many weranaoinh some instances it has
been argued that existing traditional indigenowuxesses of conflict resolution
provided a starting point for restorative developtseConsequently, there has always
been much variety in the names used and stylesiggdcHowever, by the mid
nineteen-nineties these processes were largely Ibefarred to under the general

term of restorative justice?®

This gradual coming together has largely been aemurence of the many individuals
working to define and refine conceptions of whatoeative justice is. Two in
particular, Nils Christie and Howard Zehr, offens® of the most fundamental

interpretations of what restorative justice is abou

Nils Christie argues that in contemporary crimimggl@wnership of conflict is one of,
if not the single most important factors in achigyjustice. Christie first outlined this
argument in his 1977 paper, ‘Conflicts as propexffering that in the western
world, state justice systems often fail to achiegaitable justice because they are
dominated by ‘professionalisation.’ Its systemsaranged to favour the opinions
and recommendations of professionals such as |avayet state officials.
Consequently the opinions and emotions of thoselpdabe professionals often
represent are manipulated and marginalised. Uléroantrol of a conflict is therefore
removed from those it has most affected. The vitt@oomes a ‘nonentity’, the
offender a ‘thing’ and both are disempowet&d.

According to Christie, restorative justice offermaans to return ownership of a
conflict to its true owners. It does so by condingca process that re-empowers the
true owners, allowing them to become the key adtodgtermining justice as

1% Roche D (2006) pp. 217-219
191 Christie N (2003) pp. 59-60
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apposed to marginalising them in favour of profasais. The argument being that if
those key stakeholders (the victim, the offender ssmetimes others) are
empowered to resolve the conflict, then they areentikely to be satisfied with the
outcome they achieve and the conflict is therelfess likely to reoccut??

In his 1990 bookKChanging LenseZehr presents restorative justice as one of two
paradigms for viewing crime and justice. The fpatadigm is called ‘retributive
justice’ and Zehr argues this encapsulates mosengorary justice systems —
particularly those that have been influenced bgrerdominated by the western legal

system and are punitive in nature. This paradigitest

Crime is a violation of the state, defined by laadlking and guilt. Justice
determines blame and administers pain in a coht#steen the offender and

the state directed by systematic ruf&s.

The second paradigm, restorative justice, is ptesleas an alternative. It is based
more on informal community based justice proceaselsseeks to avoid punitive

approaches where possible. This paradigm states:

Crime is a violation of people and relationshipréates obligations to make
things right. Justice involves the victim, the oifier, and the community in a

search for solutions which promote repair, recdatiiin, and reassurant®’

Conceptualising restorative justice

Over time many more theorists have added to theegurof restorative justice. This
has led to the development of two clear conceatdins of restorative justice within
the literature. The first is that of a process @ption and the second is that of a
values conceptioft”

A process conception is simply a description of twthaprocesof a restorative

justice meeting should involve. To date there i€owsensus on a single process

192 bid. pp. 64-68

193 7ehr H (1995) p. 181

194 bid.

19 Braithwaite J & Strang H (2001) p. 1
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definition amongst restorative justice advocateswelver, in 2006, the United

Nations published Blandbook on Restorative Justice Programmvbgh describes a

restorative process as;

any process in which the victim and the offendet, avhere appropriate, any
other individuals or community members affectechlyime participate
together actively in the resolution of mattersiagdrom the crime, generally

with the help of a facilitatof?®

Process conceptions serve as a valuable startingfpoboth theorists and

practitioners of restorative justice. However, @& conceptions do not outline the

fundamental values of a restorative process. Withooh values the process

conception is easily manipulated by other factofsr-example those of practical

application. This weakness helped lead to the ifiestion of a values conception —

restorative processes based on key restorativevaluch as;

Respect

Dignity
Inclusion
Responsibility
Non-domination
Reintegration

Compassioh’

As with process conceptions, different restorafisieocates employ different value

terminology meaning there is also no consensussimge values conceptidit

Due to the many and often unforeseen practicakdiffes presented to practitioners

of restorative justice, it can still be difficuti tnatch process with values. This

resulted in a number of important questions abddther the processes and practices

being used could still in fact be deemed restoeatBome of these questions include;

1% The United Nations (2006) pp. 60-61
¥ pranis K (2007) p. 72

%8 |pid.
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* Who must attend a restorative process, is it rastar if the victim cannot or
will not attend?

» Can some form of coercion be used to ensure offandelvement in a
restorative process?

* Is there arole for punishment in a restorativecpss?

* What can and can'’t a restorative justice facilitato?

* Should all participants in a restorative procesy @l role in deciding what
outcomes are reached, or only the victifi?

Debate around these and other questions has cieattesdaluable new ideas as well
as fractions amongst practitioners and theorisestorative justice. Therefore,
advocates have continued to seek ways to bettetifiyleestorative justice practices.

One of these has been to build ways of measurmgestorative nature of a
proces$® A common outcome of this has been a type of ratit@r continuum that
reflects the level of restorative values emphasised process or practié® As

Daniel Van Ness argues;

Restorative justice reflects values, and is nottéichto particular programme
elements, which means that it is possible to reflease values fully or

partially 2%

Other theorists have attempted to group expressibrestorative justice values
within two camps — the ‘purist’ and the ‘maximali&t® Paul McCold defined the
purist camp as one which takes a; ‘holistic appndaaestorative justice because it
focuses equally on the needs of the victims, oesidand communalities, and it

seeks to meet those needs simultaneod¥ly.’

199Sharp S (2004) p. 21

20van Ness D (2002a) pp. 1-20 and; Johnstone G 4)200. 5-16 and; Sharp S (2004) pp. 17-32 and;
Johnstone G. & Van Ness D. (2007) pp. 5-23

201 7ehr H (2002) p. 55

202\7an Ness D (2002b) p. 19

23 gharp S (2004) p. 20

204 McCold P (2000) p. 20
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Alternatively, Gordon Bazemore and Lode Walgrayguarthat the purist model
unnecessarily limits restorative justice, and iadtsuggest a maximalist camp. Here
restorative justice is defined as; ‘every acticat ik primarily oriented toward doing
justice by repairing the harm that has been cabgedcrime 2

Despite these divisions, two theorists Gerry Jamestand Daniel Van Ness began to
speak of the ‘restorative justice movemefff This suggests an effort to maintain
cohesion while respecting the growing diversityiefvs surrounding restorative

processes and their fulfilment of key values. THefjne this movement as:

The restorative justice movement is a global sau@ement with huge
internal diversity. Its broad goal is to transfaime way contemporary
societies view and respond to crime and relatesi$arf troublesome
behaviour. More specifically it seeks to replace existing highly
professionalized systems of punitive justice amatrd (and their analogues in
other settings) with community based reparativégasand moralizing social

control?®’

Models of practice
The debate around restorative justice processesaunes has enabled relative
consensus on three core models of practice. PaGbldadescribes these as,

‘restorative mediation,’ ‘restorative circles’, amdstorative conference&®®

These models are purist in design and thereforei@e@ large and growing number
of other models of practice. Debate continues disd@xact restorative nature of
these practices though it is relatively clear thayy are more maximalist in design.
These include models such as, ‘arbitration, finaln@stitution, victim compensation,
community justice panels, victim impact panels, oumity service sanctions,’ truth

and reconciliation processes, and potentially amglver of indigenous conflict

25Bazemore G & Walgrave L (1999) p. 20

2% Johnstone G. & Van Ness D. (2007) p. 5

27 |pid.

208 Restorative conferencing is described in detaipp72-73. For details of the other models see;
(McCold P (2006) p. 23).
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resolution processé&’ While there is not yet an abundance of literaaxgloring the
restorative elements of these processes ther@are who argue that restorative

justice can be practiced in a number of ways whigband on the models abci/8.

Restorative outcomes and challenges
Restorative processes have been documented aglaavariety of potential

outcomes including;

* Improving victim inclusion in the justice process,

* Improving offender involvement in the justice presge
* Healing victims hurt,

* Holding offenders accountable,

» Consensus decision making,

* Reducing re-offending,

« Accommodating cultural differencés’

Alternatively, two challenges that are particulaevant to the Tongan YDS are

victim inclusion and the provision of legal safegisa

Victim inclusion

The YDS does not specifically state that a diréctim should be included (i.e. shop
owners and or others who had property damageal@nsby youth). However, the
Tongan YDS is based on restorative values. For plgnts principles include;
empowerment, protection of rights, diversion, actahility, the repair of harm and
reintegratiorf*? all of which are clearly aligned with restoratjustice principles. Yet
because the YDS process excludes direct victimsteardfore ‘face-to-face’
interactions between victim and offendé&tit does not fit into the restorative justice

purist camp.

29 |bid. p. 23

0 gyllivan D & Tifft L (2004) pp. 387-395
2 Morris A (2001)

22 Maxwell G (no date)

23 McCold P (2003) p. 41
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There are three reasons why this does not meaviDBeshould not be measured in
terms of its restorative nature. First, resear@dwsththat ensuring victims participate
in restorative processes is one of the most diffichiallenges facing restorative
justice processes as well as that they can achesterative outcomes without their
involvement®'* Second, the creators of the YDS knew that it mightontinued and
adapted to include victims and even offenders @ver> Third, the YDS provides a
practical example of an area which the restordtieeature has little explored — the
concept of the victiri*®

As Sandra Walklate argues there are at least gotsmtial ways of conceptualising
the victim in restorative justice. These include;
1. The structurally neutral victim, (herein called tfieect victim),
2. The socially inclusive community, i.e. harmed mersh® community and
family,
3. The offender as victim, i.e. the youth as the wiatif their own actions which
may be a manifestation of past trauma inflictechbgther individual, society

or the staté!’

Therefore while the Tongan YDS is unlikely to haveestorative impact on repairing
harm to the direct victim, it may have very impotteestorative impacts upon both

the socially inclusive community and the offendewvactim.

Legal safe guards

Some restorative processes have been criticisatbfqurotecting due process
adequately enough, i.e. the right to the presumpifannocence, the right to a fair
trial, and the right to legal coungef Such accusations are usually related to the fact
that some restorative processes require somefsacknowledgment of
responsibility’'® therefore potentially jeopardising the presumptibimnocence; that

some do not allow legal counsel to participate,a@mng the right to a lawyer; and

24 bid. pp. 12-15

215 Maxwell G (2006a) p.1 and; Interview #10, 09/10/07
2% Dignan J. (2005) p. 279

27 \Walklate S (2006) pp. 279-282

218 Restorative Justice Online (2008)

219 Bright C (1997)
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that without a lawyer or if the scheme does naivalhccess to a trial then the right to

a fair trial is jeopardisetf’

Similarly, restorative justice has been accusedetfwidening’. The argument here is
that restorative justice processes ‘widen the hisboial control because they tend to
focus on minor offenders at low risk of reoffendijpgesumably), offenders who
would otherwise be warned by the police (or othsewdiverted) and because they
tend to result in these minor offenders being giveme incursive penalties than they
would otherwise receivé?! This can be further complicated by the risk ofrcmn.

For example, police officers who do not have enoexgdence to successfully
prosecute an offender in court, promoting a resit@gustice process, knowing that
the accused may not be fully informed and essdénf@iced to choose “between a
rock and a hard place” — i.e. court or a restoegpirocess. The possibility being that
out of fear of the court process the accused wodibse (under what may amount to

coercion) the restorative proce$s.

Arguments for protecting legal safeguards include;
1. Ensuring consent is fully informed,
2. Allowing legal counsel,
3. Ensuring the accused maintains the right to tertaitiee restorative process

and return to the normal criminal justice proc&ss.

Having highlighted these issues, it is importamate two things. One, developing
nations such as Tonga frequently cannot protecpdoeess within existing justice
systems and therefore it is foolish to expect thay could do so with an added
restorative process? Second, ‘due process rules were designed to deabpecific
dangers inherent in the criminal justice trial @es, [and therefore] it is not
particularly logical to mirror the rules in resttve processes® This is particularly
so when recognising that restorative justice i&isgeto transform the way we think

about justice and that there are other ways teptgtarticipants, for example through

220 gkelton A & Frank C (2004) p. 206
221 Morris A (2003) p. 463

222 gkelton A & Frank C (2004) p. 205
223 Bright C (1997)

224 Braithwaite J (2002) p. 566

22> gkelton A & Frank C (2004) p. 208
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codes of conduct and or good pracfiteThe debate surrounding what role these

rules should play within restorative justice prasmsscontinues.

Evaluating restorative justice processes

As earlier discussed, there is no consensus amgéesiefinition of restorative justice,
nor a process for measuring restorative valuesteftie, this thesis utilises
conceptions and an evaluation process providedhbyhahly regarded restorative
justice academic, John Braithwaftg.

Braithwaite provides a ‘process conception’ of segtive justice which simply states

restorative justice i$?®

a process where all stakeholders have an opportiniell their stories about

the effects of the injustices and what should heedo make them right®

This definition is specifically designed to be nmnailist as Braithwaite argues that
‘there is no right or best model’ of practice besmtrestorative justice is culturally
plural, historically pragmatic and contextual abatiat might prove to be the best

process to deal with an injustice that arises wtspecific point in space and tinf&®

Braithwaite supports this minimalist process comticepby also providing a ‘values
conception’. This specifies three core values ftestorative justice process;

1. Non-domination;

2. Empowerment and;

3. Respectful listening.

Braithwaite argues that the *active part’ of non¥doation is empowerment.
Empowerment allows the stakeholders to feel owmershthe conflict and fully able
to make choices about how to address injustice.dv¥ew Braithwaite argues that

empowerment is restrained because any decisioteaks fundamental human

228 |pid.

227 Braithwaite is currently based at the Australiatibhal University. (See; ANU, (18/01/08))
228 Braithwaite J (2003) p. 35

229 |pid. p. 36

20 pid. p. 37
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rights also breaks the rule of non-domination. Hgueespectful listening provides
the ‘safe space’ in which the discussion aboutdiselution of injustice can be
conducted?*

Interestingly, Braithwaite’s approach does giveuedio but does not prioritise other
characteristics frequently associated with resiigggtistice — such as forgiveness and
apology. Instead he argues that restorative jushoeild not actively persuade
stakeholders to engage in these. This is becabsmiveness and apology are gifts;
they only have meaning and power if they are freblysen by those who give them
in response to injustice.” However, the fundameasaumption of any restorative
process is that in creating a process ‘where pexgidisten respectfully to the stories
of the other about the injustices they believe thaye suffered, forgiveness and

apology are more likely to issué®

Importantly, Braithwaite also provides a comprelnen8§st of restorative justice
standards developed specifically ‘as multidimenaianiteria for evaluating
restorative justice programmeés? Unsurprisingly these are built around

Braithwaite’s process and values conceptions.

Braithwaite argues that the need for restoratigéige standards stems from two key
issues. First, there ‘is such a thing as practiasquerading as restorative justice that
is outrageously poor’ and therefore if left unchegtks capable of doing the greater

movement irreparable damagé.

Second, by creating standards premised on thegbiareof fundamental human
rights, a benchmark is created. This can then bd umsan effort to restrain the
actions of all those enforcing justice — be theyessanctioned bodies (police, military
and other government agencies) or more informaidsog@nilitias/rebels through to

communities and village$§®

%1 bid. pp. 35-36
232 |pjd.
233 Braithwaite identifies his standards as top doiwstfuments of intellectuals) and that these should
only provide a starting point for restorative juoststandards. Ideally, local communities would re-
evaluate them in order to provide bottom up infeen(See; Braithwaite J (2002) pp.563-577)
234 1 1a;
Ibid. p. 565
22 |bid. p. 564
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Recognising that there is still much diversity witkhe restorative movement,
Braithwaite limited the prescriptive nature of btandards. Thus making more ‘open-
textured restorative justice standards that alldet af space for cultural difference
and innovation while giving us a language for demmog uncontroversially bad

practice.?*

In all, Braithwaite provides 25 standards and datishes three categories. First are
those that are prescriptive in nature which he $¢gonstraining standards’.
1. Non-domination
Empowerment
Respectful listening
Equal concern for all stakeholders
Honouring legally specific upper limits on sancgon

Accountability, appealability

N o g s~ w D

Respect for fundamental human rights

Constraining standards are included because Braithyeels that there must be

fundamental features of any restorative practie.

The second category, ‘maximising standards’ aregded to represent a broad range
of sought outcomes. Braithwaite acknowledges tbaah cases of restorative justice
will be able to achieve all of these standardefahe time. In deed, some standards
may not even be relevant at times. However, thedstas have been chosen based on
what victims and offenders have repeatedly idesdtifis being key to their successful
moving on in life.

1. Restoration of human dignity
Restoration of property loss
Restoration of safety/health
Restoration of damaged human relationships

Restoration of communities

o 0k w0 N

Restoration of the environment

2% pid. p. 565
%7 bid. p. 569
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7. Emotional restoration

8. Restoration of freedom

9. Restoration of compassion or caring

10. Restoration of peace

11.Restoration of a sense of duty as a citizen

12.Provision of social support to develop human cdjiegds to the full

13.Prevention of further injustié&

The third and final category ‘emergent standards’designed to represent a way of
measuring those outcomes we wish to see but whighld not be actively sought by

a restorative justice process, i.e. true forgivenBgcause it is these outcomes that are
most likely to lead to real resolution of conflastd therefore truly lesson the

likelihood of further conflict, they are perhape timost important measures of a

successful restorative process.

Remorse over injustice
Apology

Censure of the act
Forgiveness of the person
Mercy?®

a bk w0 N e

Evaluation criteria Il
Overall then, Braithwaite provides at least fiveecareas of evaluation each with

several other sub-criteria. Two changes were matieese. First, due process
provisions were specifically added as a sub-cattyithe constraining standards
under the heading legal safeguards. Second, 8tdlinee constraining standards were

removed because they are discussed separatelyeagatoe conceptions.

Table 5 — Evaluation criteria Il

1. A process conception ‘A process where all stakedrsltiave an
opportunity to tell their stories about the
effects of the injustices and what shoul
be done to make them right’

L

238 |bid. pp.569-570
239 |pid. p. 570
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2. A values conception anon-domination
empowerment
respectful listening

0o

3. Constraining standards aEqual concern for all stakeholders
b. Honouring legally specific upper
limits on sanctions

Accountability, appealability
Respect for fundamental human rights
e. Legal safeguards

oo

4. Maximising standards aRestoration of human dignity

b. Restoration of property loss

Restoration of safety/health

Restoration of damaged human

relationships

Restoration of communities

Restoration of the environment

Emotional restoration

Restoration of freedom

Restoration of compassion or caring

Restoration of peace

Restoration of a sense of duty as a

citizen

|.  Provision of social support to develop
human capabilities to the full

m. Prevention of further injustice

oo

rT T T o

5. Emergent standards aRemorse over injustice
Apology

Censure of the act
Forgiveness of the person
Mercy

cooo
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Youth justice in New Zealand
New Zealand was ‘the first legislated example of@ve toward a restorative justice

approach to offending. 2*° The legislation which underpins New Zealand'’s yout
justice system is the Children, Young Persons, Tdredr Families Act 1989 (CYPF
Act), an Act which when it became law, ‘was prolyalohprecedented in the English
speaking world®** Some of the core principles of the CYPF Act inelud
a. Criminal proceedings should always be avoided whessible,
b. Criminal proceedings should not be used solelymgans to better social
welfare,
c. All proceedings should be designed to promote gtreming of and self
sufficiency of the family/whanau group,
d. Where ever possible youth should be kept in thensonity,

o

Age should always be a mitigating factor with refer sanctions,

o

When sanctions are taken they should always ble#ise restrictive possible,

Due regard should always be afforded to the victim,

= «Q

Children should always be entitled to special priode throughout the youth

justice procesé*

The Act provided the basis for interconnecting plgtagencies, community bodies
and institutions from different sectors, in an dfto build a comprehensive and
systematized process for addressing youth in atnfiith the law. There are in
essence four core parts to the resulting youtlicgiststem of New Zealand; the
police; the Family Group Conference (FGC); the tguand; a network of support
systems. Three of these have similarities with Bomy DS and are therefore set out

below?*?

(1) The Police
The New Zealand Police, like the Tongan Police naost often the first point of

interaction between a young person and the justiseem and are entirely responsible

240 Maxwell G & Morris A (2006) p. 243

241 pid. p. 241

242 Becroft A (2006) pp. 9-10

23 The Tongan courts currently have no role in theSYD
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for diversionary action&** As was noted earlier, research shows that thesideci
about how to engage with a youth offender can balitierence between that youth
becoming a ‘persister’ or a ‘desister.’” In line lvthis research and with Article 40, 3,
(b) of the CRC — the CYPF Act promotes the useatitp warning as the first tool of
response and a means to avoid unnecessary fudhect with the criminal justice
systen?*®

However, if a ‘warning is clearly inappropriate i@y regard to the seriousness of the
offence and the nature and number of previous offelcommitted by the child or
young person®* then police may employ a second form of inten@ntinown as
youth diversion. This involves referring the youtkiolved to a Police Youth Aid
officer who then visits the home of the offendegkes a risk assessment and most
frequently issues a warning in the presence ofrppardf further action is necessary,
the officer, similar to Tonga, may work for the é&pment of a plan that usually
involves some form of apology to the victim, a foofireparation, and a sanction
such as a withdrawal of privileges or the needaidgum some additional tasks,
usually in the nature of community service. As lasgthe agreed to outcomes of the
plan are met, the youth will avoid any further dnal action being taken against

them?*

(2) Family Group Conference
For almost all other serious offences, police erybuth court will refer a youth
offender to a Youth Justice Coordinator (YJC) sat thFGC can be hefd®

A FGC is designed like the YDS, to provide an opyaity for as many stakeholders
as necessary to discuss; any offences committedgtsons that may have lead to the
offending; responsibility for offending and; proses by which to hold an offender
accountable for their actions through the develagroéa plan. The plan is designed
to rectify any causes of offending, to repair aaynh caused and to set out a process

by which the offender can be reintegrated withiciety.

244 Maxwell G (2007b) p. 45

25 CYPF Act, s 209 — s 213

24 bid. s 209

247 Broad H (2007) pp. 129-130

248t the offence is purely indictable (murder/mansjater) the case is referred to the high or distric
court. (See; Maxwell G & Morris A (2006) p. 248)
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Those who can attend a family group conferenceidelthe youth offender, a youth
advocate (lawyer), members of the offenders fantilg,victim (or their
representative), Victim supporters, the police,YJ€, and a Child Youth and Family
services (CYFs) social worker. The conferencefitsaah be held anywhere and the
family of the offender, as well as any others babes to invite, determine the plan
design (usually in private). ‘The exact detail§aGC plan] are limited only by the
imagination of the parties involvet® However, plans usually involve a combination
of the following; apologies, reparation, work faetvictim or the community,
charitable donations, restrictions on liberty, @ndgrammes or training. It is also

possible for a plan to recommend prosecution obffender 2*°

Like the YDS, the FGC is premised on voluntaryradnce by the youth and
therefore at any stage the youth can opt not tiicgzate in a FGC. Though rare, if
this decision is made a defended trial is held.drtgntly, no ‘plea’ by a youth is
required prior to their choosing to attend a FGfStead what is referred to as a ‘not
denied’ mechanism is initiated. This is usefulhattit does not equate to a legal
admission of culpability but signals a youth’s wiiness to participate in the process

and to discuss responsibility:

Similar to the role of the YDS facilitator is thele of YJC. They are responsible for;
a. Informing participants of when and where a Famitp@ Conference

(FGC) will take place,

Meeting with and informing all those to be involvedhe FGC process;

Consulting with participants about who will attend,

Convening and facilitating the conference,

® oo o

Recording outcomes and ensuring that participaetaaare of them.

(3) Support networks
One of the most important aspects of New Zealaywlgh justice system is that at all

stages an effort is made to provide support tamgtind offenders, be it through the

29 Maxwell G & Morris A (2006) p. 248
20 pid. p. 249
#1Becroft A (2006) pp. 18 & 20
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inclusion of family/friends and whanau, communitdaNGO support systems, or
through formal state provided services. At thegmdiversion, FGC and court levels,
family/whanau are always contacted, and an effomtiade to involve victims in the
development of plans. At the FGC and youth cowmglleven more support personnel
can be involved including; Child Youth and Famibcel workers, Youth Advocates,
the Youth Justice Coordinator, community repredera as well as NGOs etc. The
provision of such a wide range of support mechasisam not be over estimated and
is critical to the prevention of offender recidivisand the promotion of both offender
and victim reintegratiof>> Like New Zealand's system, the YDS also seeks to
provide these support mechanisms through involfangly, community and NGOs —

though access to the later is much more limited.

Barriers to the effectiveness of New Zealand'’s gyst

Despite some very positive successes, barrierote effective practice have been
identified within New Zealand’s youth justice systé>® It could be expected that a
number of these may also arise within the Tongais\given the number of
similarities noted above. These barriers are aedlinelow so that they can be used as

evaluation criteria for the Tongan YDS.

Recent research found two major areas of concegimNaw Zealand’s Police Youth
Diversion.
1. Accurate and regular data collection; and

2. Variability in police practicé

It was found that often Police had too little detdiinformation about the back
grounds of young offenders. This meant that tresponses to certain youth
offending were not always as appropriate as passithlis was largely linked to the
lack of a national data base and a lack of consigtacross the country in how
information is obtained from youth and their comities but also in how it was
shared and recorded. For example, a lack of infooma@n time and place of offences

has consequences for the implementation of effegreventative responses.

%2 The United Nations (2006) p. 78
23 Becroft A (2006) pp. 10-11 and; Committee on thighs of the Child (2003)
4 Maxwell G, et al (2002) pp. 82-91
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Variability in practice occurred largely in relatido the development of youth
diversion plans. As there are no specific guidalifee what plans should and should
not entail and their development is left to theccBsion of police officers, there is
room for much variability in responses to youtheoffing at the diversion level.
While it is recognised that some variety and ingignn the development of plans is
desirable, there are instances where unrealistitspghave been developed and this
may prolong engagement with the justice systemoamdther than build confidence,
possibly damage it further. Variability in planssidentified as a likely result of;

1. Shortages in staff or high work loads;

2. Varying philosophies of how to deal with youth aifflers; and

3. Poor relationships with support serviéés.

A number of challenges have also been identifiéating to the successful operation
of FGC’s. These include;

1. Time frames being breachetihere are several stages at which the processiag of
case may be held up. These include ‘in the timertddy police to apprehend an
offender and decide how to respond to the offendimguding responses of
police warnings and diversion); time taken by C¥mptocess family Group
conferences; and time taken by the youth courtd@ogss the case with which it is
involved.?*® As such, at certain stages statutory timeframeptiamce was as low
as 30% in New Zealand. The result was that some’'$@€re ‘invalidated’ and
that the entire process was unnecessarily drawatdabe expense of all

involved?®’

2. Poor Attendance at FGC®oor attendance is often a common problem of
restorative process. However, in New Zealand a#teoel by the victim and
attendance by other family members (particulargyfdther) have been areas of
particular concern. Inclusion of not only familytihose most directly affected by

the offending is a core aspect of the FGC. If tisim and an important family

2% |pid. pp. 85-86
2% Maxwell G, et al (2004) p. 101
%7 Becroft A (2006) p. 25
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member is/are not present, then FGCs loose valuile that may help an
offender realise the extent of damage caused dsawpbssibly preventing

victims from moving orf>®

3. Poorly prepared, resourced and monitored pla@snilar to police youth
diversion plans, FGC plans that are ‘destined itbda also occur. For example;

a. Plans often have a tendencyaitdress deeds and not needs

b. This means that plans will often prescribe a vgregtsanctions but may
not make full use gbsychological, psychiatric, education, health
assessmentshich are likely to detect serious needs issuestwih
corrected may prevent further offending.

c. Plans also suffer from the tendency to be verylamwith a lack of
imagination and ingenuity being developed sugggstisort of “cookie

cutter” mentality amongst the professionals invdI¢®

4. Youth participationThere is also evidence to suggest that while ypatticipate
in the conference and the development of their, sy may be drowned out by
their family members — i.e. that they are not seb#ing empowered to directly

engage in the proce$¥.

5. Poor recording of dataAgain, as with police youth diversion, the accerand
comprehensive recording of data across agenciegrbasn to be a barrier to
understanding the long term trends in youth jusfites has particularly been the
case in relation to recidivism, residential adnaesiand the length of stays in

residence®!

Evaluation criteria Il
Past evaluations of New Zealand’s Police Youth B, Family Group Conference

and support services help highlight a number ofibi@ which may also be apparent

28 |bid. pp. 25-26

29 |bid. pp. 26-27

20 pid. p. 28

%1 Maxwell G (2006b), pp. 13-14
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in Tonga’s own YDS. These serve as useful evaloatideria for the Tongan YDS

and are outlined belof?

Table 6 — Evaluation criteria Il

Accurate and regular data collection

Variability in police practice

Shortages in staff or high work loads

Varying philosophies relating to youth justice

Poor relationships with support services

Time frames being breached

Poor Attendance at DPMs

OINo O~ WM

Poorly prepared, resourced and monitored plans

Summary
Chapter three develops three sets of evaluativerierifor Tonga’s youth diversion

scheme. It provides nine evaluation criteria basethe Tongan youth diversion
scheme’s original design. It provides a furtheeferaluation criteria based on
Braithwaite’s standards for measuring restoratioeg@sses, and it provides a further
eight evaluation criteria based on those barraegtified within New Zealand’s
youth justice system. In total, 22 criteria wergaleped for the evaluation of the
Tongan YDS.

22\While youth participation was identified as a cemcissue, this was not added to Criteria Il as it
addressed by evaluation Criteria Il number (2).
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Chapter V — Empirical evidence

Once evaluation criteria were developed, field weds undertaken to collect data on

the Tongan youth diversion scheme. Chapter five tayt the data.

Total YDS referrals and engagement
The police referred 48 accused youth to the Proba&ervices for youth diversion.

The police then excluded five of these youth ongtminds that a summons had
already been servé®® Probation Services excluded a further three youtthe bases
that two had previous records and one was ovesigeeof 17. This left a total of 40

youth eligible for youth diversion.

Of the 40 lef£® three youth opted instead to face trial, one caoldbe found and
one is believed to have left Tonga. Therefore theeme engaged a total of 35 youth

and their familieg®®

Background characteristics of youth
This section describes the basic characteristitiseojouth who were involved in the

YDS. Each characteristic has been identified in M@aland as a potential risk factor
linked to persistent offending. These include, nffi@g at a young age, being male,

not being engaged in school, and being exposeahtdyf crime and violenc&?®

Age
Table 7— Age of all participants at time of arrest (n=35)
Age of youth # of youth % of youth
17 years 11 31
16 years 16 46
15 years 5 14
14 years 1 3
13 years 1 3
12 years 1 3

53| was unable to determine why police referred hdatboth the YDS and the Courts at the same
time.

%4 Most of the 40 referred youth were invited to paptate in the YDS by February of 2007,
approximately three months after 16/11. Howeveifdor youth this took a further month and one
other youth was not found until September of 2007.

25 probation Services (2007)

2% Becroft A (2006) p. 37
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Table 7shows that 46% of all participants were 16 yearagaf and that 91% of

participants were between 15 and 17 years ofHge.

Sex

Table 8 — Sex of all youth participants (n=35)

Sex of youth # of youth % of youth
Male 34 97
Female 1 3

Table 8shows that over 97% of all participants were nidfie.
Education & employment

Table 9 — Educational status of all participants atime of arrest (n=35)

Education of youth # of youth % of youth
Attending Form 5-7 12 34
Attending Form 2-4 9 26
Left School/Unknown 9 26
Attending other educational 5 14
Institution

Table 9shows that 60% of all participants at the timeist fengagement by the YDS
were still attending school between forms 2 or @ another 14% were attending
another educational institutiGf’

My own interviews with 21 youth (taken up to tenmttts after the above educational
data was collected) suggests their has been scamgelto this data. For example, 12
or 55% reported still attending school, four or 198d they were in employment and
five or 24% said they were unemployed and not ditenschool. Just over half of the

youth interviewed remained in school since theyengst engaged by the YDS.

When these data are compared with the older datbtH 9 interviewees who
reported not attending school had been attendingad©r an educational institute of
some sort when they were first engaged by the YA28r of the eight reported they
now had some work therefore leaving five unemploged out of an educational

institution?”°

%7 probation Services (2007)
28 pid.
299 pid.
270 Mackesy-Buckley (2007b)
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Family crime/violence & previous offence history

Of the 21 youth interviewed only one youth or 5%ared ever having been in
trouble with the law prior to the youth diversiacheme. Similarly, only four or 19%
reported having family members who had criminabrds and only one or 5%

reported any history of family violenéé&"

Nature of youth offending
The below data outline the offending committed byt during the 16/11 riots, the

cost of that offending, and their reported motieas for it.

Type of offending

Table 10 — Type of offences committed by participas (n=35)

Type of offence # of youth % of youth
Theft 18 51
Theft & Housebreaking 13 37
Theft & Vehicle Damage 2 6
Receiving Stolen Goods 1 3
Theft, Housebreaking & 1 3
Vehicle Damage

Table 10 shows that 88% of all participants werargad with either ‘theft’ or ‘theft
& housebreaking®’?

Cost of offending

Table 11 — Value of goods stolen/damaged by partants (n=35)

Value of Goods # of youth % of youth
Stolen/Damaged
$0-$50 7 20
$50-$100 5 14
$100-$500 11 32
$500-$1000 7 20
$1000+ 5 14

Table 11shows a relatively wide range of costs incurreqydayth. However, nearly
70% of the offending cost $500 ($320 NZ) or |&5s.

21 bid.
272 probation Services (2007)
273 bid.

78




Motivation for offending

Of the 21 youth interviewed, 12 or 57% reportedr peessure was the main cause of
offending, eight or 38% reported opportunism anduwiosity was the main cause of
offending and, one or 5% reported that alcohol thasnain cause of offending.

Therefore for 95% of youth interviewed, peer pressind opportunism were the
main causes of offending. Interestingly, youth wlater specifically asked if their
offending was also related in part to politicalwge Three youth stated ‘yes’ that their
actions were linked to a desire for ‘democracyanger with government over
‘Chinese immigration’. However, the two youth whaggested their actions were
linked to democracy struggled to elaborate on theses (i.e. they did not really
know what they meant by democracy though the pémregiven was a weakening of

royal power).

The 21 youth interviewed were also asked if th@utiht government did enough for
Tongan youth; eight or 38% reported ‘no’ while X3%8% reported yes*

Contact with police
Tongan police are invariably the first point of tact between youth and the justice

system, and they make the decisions regarding tgoaccess to the YDS. The
section below outlines youth and guardian expeasmelating to arrest, interview
and detention. It explores police interview teclueign more detail as well as general

views of police.

Arrest
Of the 21 youth interviewed; 20 or 95% reportechgearrested by police prior to
their referral for youth diversion, one was intewed at home and never formally

arrested.

Of the 20 arrested; 11 or 52% reported that theygwet informed of why they were
being arrested while nine or 45% reported that they been told why they were

27 Mackesy-Buckley (2007b)
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being arrested. One youth could not remember ipthiee informed him of why he

was being arrested®

Questioning

Of the 21 youth interviewed 20 or 95% (those atyumirested) reported being taken
to a police station for questioning. For 19 youtfis questioning took place at the
Tongan Central Police Station while for one or %i%gccurred at the police training

school (this was the one female youth).

Of the 21 youth interviewed, 21 or 100% reportetibeng asked if they wanted to
contact a lawyer or their parerit§ While none of the youth reported physical harm
by police; six or 29% did report being threatenadrd their interview. The most
common threat used by police was tlyaiyth would not be able to leave the police

station until they had admitted guilt

Of the 22 guardians interviewed, none reporteddpnesent during their youth’s
interview and 2 or 9% reported they had been vbritlaleatened by police. Both

threats occurred when police came to the familyskdo arrest the youff’

The data shows that police did not consistentlyigithe basic rights of youth and

that threat by police was reported.

An interview with a Tongan Judge revealed thatigndpinion the Tongan police
typically used the questioning of suspects in otdedlicit a confession rather than for
inquiring into events. Post 16/11 and despite thiea of foreign police, the Judge
believed that these techniques were still being biseause Tongan Police would not
allow foreign police officers to be present durthg questioning of 16/11 suspects
and therefore there was no oversight of techniguealso because the courts were
having to throw out an increased number of casesdint by the police (post 16/11)

275 Mackesy-Buckley (2007b)

2%t is believed that no youth accessed legal cdunselation to those charges which led to
engagement with the YDS. (Personal communicati6fQZ08 (Probation Services))

27" Mackesy-Buckley (2007b)
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because of a lack of quality evidence or defendargsing police coercion or other

forms of poor practice during questioning or arfést

My own observations during one DPM and the comm&ata one probation officer
support the Judge’s suggestion that police invastig techniques are at times weak.
For example, in one conference | observed, theg@gliesented to the youth a single
black and white photo-copied photograph which coeththe image of a basket filled
with clothing.?”® This was said to be evidence of the clothing tatly had stolen
during the looting on 16/11. However, the youth gadth’s family identified all the
items in the photo as their own and the policeceffihad no recourse for arguing that
it was stolen. As such the officer was forced ttue the amount relating to
damaged/stolen goods as well as the number of gdedsfied as stolef*° One of

the probation officers who regularly attended tH&M3 stated that;

[in] almost all of the youths’ cases the amountsfof damages/stolen goods]
stated in the facts were amended by the polickdérconference [DPMF!

This was because the youth and or other panel nrsrnfieguently challenged that

evidence presented by police and police could rmteotherwise.

Taken together, the interviews, observation andments about police investigation
techniques show two things. First, police invest@atechnique can be poor and this
has resulted in an increased number of casesnglatil6/11 being dismissed by the

courts.

Second, a majority of youth and or guardians fethfortable enough during a DPM
to dispute evidence presented by police as wehatspolice were willing to adapt
charges based on information provided by youth/djaas at a DPM.

8 |nterview #4, 24/09/07

219 pccording to the same Justice, this was one ofi#ve forms of evidence collection being utilised
by the police. (See; Interview #4, 24/09/07)

280 Mackesy-Buckley (2007a)

21 personal communication, 06/11/07 (Probation Ses)ic
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Detention
Of the 21 youth interviewed, 20 or 95% reportechdield in custody for at least one
night — see table 12 for more details.

Table 12 — Youth in detention (n=20)

Period of Detention # of youth % of youth
1 night 11 55
2 nights 3 15
3 nights 3 15
6 nights 1 5
7 nights 2 10

All 20 youth reported being held in custody withulis. The number of adults youth
were held with ranged from 1 to 25. A further 12ioreported having to sleep on

the floor as a result of overcrowded céffs.

Participant views of police

Table 13 — Youth views of police (n=21)

View of police # of youth % of youth
'Sai’ — police are ‘ok’ 8 38
Mixed views of police 7 33
‘Kovi or kovi aupito’ — police 6 29
are ‘bad’ or ‘very bad’

Table 14 — Guardian views of police (n=22)

View of police # of guardians % of guardians
'Sai’ — police are ‘ok’ 6 27
Mixed views of police 13 59
‘Kovi or kovi aupito’ — police 3 14

are ‘bad’ or ‘very bad’

Tables 13 & 14 show that while 30% of all intervelwiewed the police as ‘ok’,
21% viewed the police as ‘bad’ or ‘very bad'. lalso pertinent to note that not a
single youth or guardian used the words ‘saipaioft), ‘saipei aupito’ (very good) or

‘lelei’ (positively) to describe their views of tipwlice?®

Interestingly, of the 21 youth interviewed, 100%0&ed both that they were treated
well by the police officer at the DPM and that ttielf comfortable about that police

282 Mackesy-Buckley (2007b)
283 |hid.
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officer being at the diversion meetifff.All other panel members also felt this officer

was a good choice for the police representatizPais

Importantly, | found that comments indicating a l@wel of public trust and respect
for police were frequently made by a wide varietyhmse | spoke to during both

trips. For example, | lived alone in a room at @@mmunity Law Centre for the
duration of both field research visits. On the setweekend of my first trip to

Tonga, an intruder broke into the Centre sometieteséen 1am and 2am. | was
asleep at the time but was eventually woken bythige of drawers being opened and
scared the intruder away by shouting. At an esentae intruder was in the Centre
for approximately 5-10 minutes. Interestingly nathhad been taken — office
equipment, computers, food, appliances etc.

When | relayed the story to government officiahg first comment made was that
because the Community Law Centre was representmgréoer of those implicated in
the 16/11 riots, the intruder was possibly workiogthe police and looking for
relevant case files. It is important to emphasa thhave no physical evidence to
support this accusation. However, the fact thah sucomment was made is an
interesting indicator of the level of trust in pmd particularly considering it was
made by government officiafS®

Taken together, the data, observations and expe&sesuggest that public relations

with police are at times poor and that public tarstl respect for police is not high.

Preparation for diversion panel meeting
The section below outlines the successes and olgalteobserved when a probation

officer invites individuals to participate in theD®. It then outlines the ability of
participants to understand the information that pravided to them about the YDS,

during that visit.

284 bid.
25 Interview #2, 21/09/07, Interview #3, 21/09/07tehview #12, 11/10/07
286 Mackesy-Buckley (2007a)
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Invitation visit

In March of 2007 | observed 4 home visits in oreinvite youth offenders and their
families to participate in the diversion schemeggwere successful one was not).
All four visits followed the process set out in pler four including an explanation of
the process, arranging a time for a DPM, providingtter of invitation and

discussing potential outcomé¥&’

| observed several challenges facing the probatibcer during these visits. First the
information on youth/family locations that is suiepl by police is often very limited
and therefore probation officers must supplemelny istopping to talk to local
villagers. While this approach can work well, maiiagers provided incorrect
information, and some even attempted to hide frioenptrobation officer. Probation
officers believed this behaviour was the resuliibdgers being afraid of the police in

the post 16/11 environment.

Second, practical challenges relating to work lpagisd conditions, petrol costs and
vehicle access meant accessing villages quicklyregularly was extremely difficult
and time consuming (see thesis limitations for niofermation)?2®

Third, because contact information provided bygmlvas limited and because
families appeared often to be transient, it coal®tanywhere between a few days to
a few months to find youth. For example one youdls wot found until September of

2007, nearly a year after 16/11.

Fourth, many of the youth were not at home wheowséhold was found. This may
be the result of split families and transienceitsisccurring during school hours, and

youth at boarding schools or away working on criogbe ‘bush’. Therefore,

27 Al visits observed were in the company of onelyation officer. | was particularly struck by the
professional manner in which this officer behavadm these meetings. For example, in two cases,
the officer stood outside in tropical down poursdoound 10 minutes while explaining the YDS to a
parent. On another occasion he was verbally atthakd accused of being a Police officer by a parent
He calmed the parent, explained the YDS processtanparent involved agreed to participate in the
YDS.

8 The vehicles which the Tongan Probation Servicetrase are extremely rundown. Between March
and October of 2007, the Probation Services haitilise three different vehicles because of
mechanical problems. Vehicles often had to be shaith the Ministry of Justice and the one four-
wheel drive was taken off the road because of aitact in October.
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invitation letters and explanations were predomilyssupplied to parents with the

expectation that they would then pass on the in&dion to the youth.

Fifth, many families often first responded very sggsively towards the arrival of a
probation officer at their house. According to grebation officer, on numerous
occasions he was accused of being a police officdrof attempting to take the

family’s children away?*°

The above observations show that there were a nuofipeactical challenges facing
the probation staff when they attempted to find eavite participants to the YDS.
However, they also show that despite such challermgrseverance led to 35

successful invitations to the scheme.

Informed consent

Of the 21 youth interviewed, 19 or 90% reported thay had been told prior to the
DPM what would happen during that meeting. Eightee86% reported that they
understood what they had been told and 16 or 7@¥rted that they themselves

made the decision to participate in the YDS.

In all of the five cases where the youth did nokenthe decision to participate in the

YDS, the decision was made by a parent or othativel

Of the 22 guardians interviewed, all 22 or 100%estahey understood what would
happen at the DPM.

The observations and data show that despite sdiffuldichallenges, the Probation
Services were able to effectively inform a majoofyinterviewed participants about
the diversion process. It does however suggesttkatall portion of youth, two or

10% were never given information about the divergioocess; one or 5% was not

89 All government vehicles can be identified at aatise because they have a ‘P’ at the beginning of
the licence plate (locally called a ‘P-Plate’). asmtold that some military personnel used somaef t
Ministry of Justice vehicles for enforcement pu®post 16/11. In at least one case they remoeed th
P-Plate so that they could not be identified aiséadce. Such tactics may have made villagers even
more suspecting of unknown officials/vehicles amivat their homes un-invited. (From; Mackesy-
Buckley (2007a))
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able to understand what they had been told abeulittersion scheme; and five or

24% of youth did not actually make the decisiopadticipate themselves?

Diversion panel meeting
The diversion panel meeting (DPM) was the lynchydithe YDS. The below section

provides an account of what actually occurs duarigPM while highlighting
challenges and successes observed. It then oudatasollected on the
appropriateness of time and venue of the DPMs,|yaanid official attendance at

DPMs and participants views of the DPMs.

DPM process
| observed six DPMs. While each diversion meetiaged slightly — for example
some meetings took only 30 minutes while other& tqmto an hour — the process

was generally as follows;

On the day of the DPM, a youth and their familylairive at the designated venue —
in all cases observed the youth and family dresséamal attire, for example
wearing collared shirts and Taovala (a traditiomalen mat worn around the waist as
a sign of formality). Youth and family are invit@tto the meeting room and informal
introductions are held (i.e. hands were shakerhatids exchanged). Participants
usually form a circle around a table with the yositting beside the meeting
facilitator and his/her family and across from gmdice and community

representative(s).

The youth is asked to lead an opening prayer atiteto introduce him/herself. This
is followed by formal introductions by all pres€né. following one by one around
the table, parents and officials state who theyaaewhy they are present at the
meeting). The facilitator again explains the div@msmeeting process, what it hopes

to achieve, its implications (legal) and asks ¥ @articipants have any questions.

The police prosecutor then outlines what the yasitharged with and asks the youth
how they feel about the charges. Youth respondhereacknowledging

responsibility, describing their own view of thaktions or denying the charges

290 Mackesy-Buckley (2007b)
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entirely. This was often a highly emotional partied DPM because for the majority
of the guardians in the observed DPMs (as wellaaelpmeeting members excluding

the police), it was the first time the actual clemrg@gainst the youth were heard.

In all observed cases the youth acknowledged redpitity for their actions.
However there was also renegotiation of both casseciated with stolen/damaged
goods, what was actually stolen/damaged and dingtelf the event by the youth.
The community representative would then ask thetysdiamily for some
information regarding the youth’s character, ana e family feels about the
youth’s behaviour. This would again raise the eoral level of the meeting. When
this was done the facilitator would ask the youtkwhhey feel about their own
actions and if they had any suggestions for hovepair harm caused. When the
youth had finished speaking, the facilitator askadh participant for their own
opinions regarding why the offending occurred,ih&ure of the offending, how
repair of harm could be addressed and how certedsof the youth might best be
addressed. When each person has a chance to g8pegkoup enters into a final
discussion about the development of a plan outihiow the youth may repair harm

caused.

When the group finalises the diversion plan, thegide on a supervisor who can
monitor the youth’s compliance with plan requiresesnd report back to probation
officers. The youth and their family are then astadign off on the plan to show that
they are satisfied with those requirements outlingtland the supervisor chosen. If
there are any objections the group must address thefore the youth and family can
sign off on the plan (in theory this may require teconvening of another meeting at

a later stage though this was never observed dat dver occur).

Once the plan is signed off, the diversion meeisnigrmally closed and participants
leave. Throughout the meetings observed a probafiarer recorded the details of

the DPM and then took a copy of the plan requirdsenthe youth’s supervisor.

One clear success of the observed DPMs was thatrsemand regret for their actions
was expressed by all youth. In most instancesnhsapparent through body

language as well as from actual apologies madeiallydo family and police. Youth
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were generally quiet, and most found it difficdtrhake eye contact with those at the
DPM. Four cried at least once during their DPM alignothers present also criéd.
Emotions were clearly high and youth were cleavae of the serious nature of the
meeting. In all DPMs observed, all present wererdd numerous opportunities to
add to the discussion and most did. Youth howeyarally started the DPM quiet and
often needed some coaxing to participate moredardibcussions. Having said this, in
all but one of the meetings observed, panel members able to get the youth
speaking about their life quite openly and expres#heir views in regards to the
offending and how this could be made right. Destigeserious mood that sat over
the observed DPMs, by their end, the panel mentsisnanaged to get all of both
youth and guardians laughing and smiling.

A further significant success observed was thatabepanel diversion members who
| observed working together in six DPMs, had depetba well integrated working
style. They were polite, caring and respectfullt@eesent including one another. |
was particularly struck by how confident each panember was with the role in
which they played. In particular, the two Probatiaailitators worked exceptionally
well as a team. They insured all had a chancerjpate, encouraged those who
were more wary of participation (especially youdmd were able to reach agreement
by consensus in all cases observed. In one paticake, a facilitator took an extra
fifteen minutes in order to listen to the storyaaiother and to ensure that the agreed
to plan incorporated her views adequately and wihagreeable to the others present
at the DPM. The police officer too (who was presardll 35 DPMs) was an
exceptional choice for the scheme. Polite, respkahd willing to adapt charges
according to information provided, the officer atsade sure that youth understood
the actual legal ramifications of their actionsmany instances, youth did not know

that their actions could potentially incur a prisantence.

There were only two specific challenges observathduhese six DPMs. One was
that police did not provide Probation Services veittummary of facts outlining each
case before the DPM was held — (this was the aillyimgreed to process). Therefore
probation officers entered the DPMs with littlenar knowledge about the youth’s

2110 a number of my interviews mothers cried.
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background or the offences that the youth was @thwgth. Without the summary of
facts, probation officers were forced to more frenfly record information during the
actual conference which could distract them frastehing to, or playing a more

interactive role during discussion.

Second, while the panel members were able to gantjority of youth to openly
participate in those DPMs observed, youth partieypafrequently needed coaxing
and reassurance?

The observations show that the panel members rewadaped a strong working
relationship and are able to consistently cooréi@aid run a DPM. They do however
face challenges relating to the pre DPM provisibmfmrmation by police and

getting all youth to participate openly and condibiy.

Time and Venue
A total of 29 diversion meetings (82%) were helthei at the Tongan Ministry of
Justice or the Probation Services office. The ramgisix (18%) were held within

communities — often in churches or community h&fs.

Of the 21 youth interviewed, 20 or 95% reported tha timing of the diversion
meeting was convenient, while all 21 reported theue was a good place. Similarly,

all 22 guardians reported that both the venue iamel were good.

The data therefore shows that 97% of all intervidweuth and guardian participants

found both timing and venue to be convenf@it.

Diversion meeting attendance

Table 15 — Participant’s family attendance at divesion meetings (n=35)

292 Mackesy-Buckley (2007a)
293 probation Services (2007)
294 Mackesy-Buckley (2007b)
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Family support person(s)

# of times present

% of times present

Only Mother 13 37
Only Father 5 14
Mother & Father 10 29
Mother & Other 2 6
Other Guardian(s)* 5 14

* In one DPM two guardians were present while iro#thers only one was present.

Table 15shows that in all 35 diversion meetings no more twa family members
ever attended in support of the youth. In 63% efdases only one family support
person attended, while in 37% two attended. Theneraittended in 86% of all cases
as apposed to the father who attended in 43% ek¢&s

Table 16 — Officials attending a diversion meetingn=35

Possible # of officials

# of times occurred

%o of times occurred

3 officials 9 26
4 officials 25 71
5 officials 1 3

Table 16shows that in 71% of diversion meetings there Vieue officials present
(this means, one police officer, and either two Bamity representatives and one
probation officer acting as a facilitator, or, quaice officer, one community
representative and two probation officers, onengais facilitator and the other in

training) 2%

The same police officer attended all DPMs. Thereaviewo Community
Representatives, and at least one present folPAM$ One was from the Salvation
Army and is also a Life Skills trainer; while thther is a teacher at one of the local
schools (this community representative only atteritieee DPMs). Two probation
officers are now trained to facilitate panel megsiand at least one was present for
all DPMs?%’

Of the 21 youth interviewed, all reported that pe®ple who were important to them

were present at the diversion meeting. Similarfythe 22 guardians interviewed, 20

29 probation Services (2007)
29 hid.
297 bid.
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reported that the right people for helping the fouere present at the diversion
meeting®®

Participant views on diversion meeting experiences
Views of the DPM process held by the 21 youth witaved were overwhelmingly
positive. For example;
e 21 or 100% reported they felt supported,
e 21 or 100% reported they felt respected,
* 15 or 71% reported they felt involved in decisioakimg,
* 20 or 95% reported they understood what was hapgeni
e 18 or 85% reported they were able to say what wesyted,
» 20 or 95% reported they felt as though peopleristeto what they had to say,
* 21 or 100% reported they felt they were treatedyfai
« 20 or 95% reported they felt cared abott.

A composite score based on a total of coded reggdnem all eight questions was
calculated to summarise the youths’ overall viewhe DPM process. The highest

possible score was an 8 while the lowest possideesvas a -§°

Table 17 — Composite based on youth views on divess meeting (n=21)

Total Score No of Cases %
8 14 66
7 1 5
6 4 19
5 1 5
-1 1 5

Table 17 shows that of the 21 youth interviewedahd participated in a diversion
meeting, 66% or approximately two thirds scoredrttaximum score, eight. Further
still, 95% scored a five or above suggesting inewred youth experienced a high to

very high level of satisfaction with their diversimeeting.

29 Mackesy-Buckley (2007b)

29 |pid.

309 positive answers (i.e. ‘yes) were given a valug.degative answers (i.e. ‘no’) were given a value
of -1 and unsure answers (i.e. don't know/sort wEre given a value of 0.
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One youth scored a -1 which showed dissatisfaetitimtheir diversion meeting

experience’*

Views of the DPM process held by the 22 guardiateyviewed were also
overwhelmingly positive. For example;
e 21 or 95% reported they felt supported,
e 22 or 100% reported they understood what was hapgen
e 21 or 95% reported feeling able to take part aydrdzat they wanted,
« 21 or 95% reported feeling as though others listéoavhat they said,
e 22 or 100% reported feeling respected,

« 22 or 100% reported feeling the decisions were*fair
As with the youth, a composite score was calculadeslimmarise the guardians’

overall views of the DPM process. The highest fsscore was a 6 while the

lowest possible score was a°%.

Table 18 — Guardian views on diversion meeting (n-23

Total Score No of Cases %
6 21 95%
0 1 5%

Table 18 shows that of the 22 guardians intervie\Ww&élo scored the maximum score
of six suggesting interviewed guardians experierecedry high level of satisfaction

with the diversion meetings.

One guardian scored a 0 which showed dissatisfaetith their diversion meeting

experiencé”

Outcomes of the diversion meetings
There were a variety of outcomes which resultethftbe holding of the DPMs. The

section below outlines the data collected on tihededing, the plan, community

301 Mackesy-Buckley (2007b)
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work requirements, Life Skilf8® course requirements, plan supervisors, feelings of
remorse and shame, feelings of forgiveness anteggation, victim identification,
cultural identification, youth recidivism, youth @eing post diversion, notions of

punishment and completions and failures.

The Plan
For the 34 youth who completed their plan, it tookaverage from the day of the
DPM, 77 days for full completion of their partictpen in the youth diversion

scheme'®®

Repair of harm
Of the 21 youth interviewed, 20 or 95% reported thair plan was fair as well as

that their plan had helped them to repair the hiwiey had caused.

Of the 22 guardians interviewed, 21 or 95% repottedl they felt the youth’s plan
was fair while 18 or 82% reported that the plam @&sabled the youth to repair harm.

The data shows that of all interviewed youth andrdian participants, 95% believed
the plan developed was fair and 88% believed the geveloped helped to repair
harm caused’

Community work requirements

Table 19 — Amount of community work hours awarded & participants (n=34)

Hours awarded # of youth % of youth
1-10 11 32
10-20 20 59
20-30 1 3

35 The YDS offered the Pacific Stars Life Skills timig programme - a seven hour course designed to
teach youth to ‘deal with basic life issues suckdession-making, communication skills

and negotiation’ - run by the Salvation Army. Thimgramme is a joint initiative organised by the
Secretariat of the Pacific Community (SPC), thetethNations Children’s Fund (UNICEF), and the
United Nations Population Fund (UNFPA). The cowggiculum was designed by UNICEF with help
from the Centre for Adolescent Health in Melbouamg in consultation with youth leaders from
Tonga, Fiji, the Federated States of Micronesia,3blomon Islands and Vanuatu. The Salvation Army
also offered its own Drug and Alcohol Awarenessgpaonme to the YDS — this was only provided
once but never used because the youth failed tiense before it could be started. (See; TNYC (no
date(a)) and; UNICEF, et al (2006))

30% probation Services (2007)
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30-40 1 3
40-50 0 0
50-60 1 3

* One youth did not receive any community work reur

Table 19shows that 92% of all youth had a plan requirenoébietween 1 and 20
hours community service (the average was 17 holifskror the 20 youth
interviewed and who undertook community work, commnsommunity work tasks

included gardening, cutting grass, mowing lawns @aicting rubbisi®®

On average, from the day of their diversion meeitiigok youth 50 days to complete
their community work requirements — times rangednfiat the lowest only 16 days to
at the highest 102 days. The maximum time allowecbinplete a plan was three
months (approximately 92 days) — two youth pasketime frame, one finishing
after 99 days and the other finishing after 102sdaleither youth were penalised as
the delays were related to Probation having diffjcaontacting supervisors to

finalise the records°

Support of needs

In total 32 youth agreed to take part in the Lik@lS training course offered by the
Salvation Army (this course was often held in alogllage at a church or

community building). One youth failed the diverseeheme before being engaged by
the Life Skills programme leaving 31 youth who atityiparticipated in the cour$e!

Of the 21 youth interviewed, 17 had completed ttie §kills training. Of these, 16 or
94% reported finding it usefdt?

It took anywhere between 27 and 113 days from dugstbn of a youth to participate
in the course until the Salvation Army represermtatonfirmed completion of the
course to Probation Services (the average was ¥&.deor six youth, Probation

Services did not receive confirmation of Life Skilompletion until after the three

3% probation Services (2007)
399 Mackesy-Buckley (2007b)
31%probation Services (2007)
311 pid.
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month maximum time allowance. No youth were peedli®r this because the delays

were related to the Salvation Army officer finditig time to finalise the report§®

Apology and reparation

While youth often made spontaneous apologies teetippesent at the DPM —
particularly parents and police, no formal apolsgiere required or made to the
direct victim. In part this was because these wistivere not present at the panel
meetings’* Reparation was also never used.

Sanctions

A number of other sanctions were also utilised byiority of plans. Two youth
received curfews restricting time spent outsidéhefhouse. Two youth received
specific counselling sessions (one with the Sadwafirmy and another with a local
counsellor). One youth was placed in short terndeexy with another family
member. Two youth received specific bans relatinthé visiting of other villages or
boys huts. One youth was required to undertakaltt@ol and drug awareness
programme run by the Salvation Army (this neveruod)>*°

Plan supervisors

Of the 21 youth interviewed, 19 or 90% reported thair plan supervisor was well
organised and regularly monitored their work, aBdR95% reported that their plan

supervisor treated them fairly.
Of the 22 guardians interviewed, 19 or 86% repotiedsupervisor had done their job
well. Therefore the data shows that 88% of allriitaved participant’s believed that

supervisors did their jobs weff®

Remorse and Sham¥

313 probation Services (2007)
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37| utilised questions about remorse and shame kedhey can indicate an effective restorative
process. For example, emotions of remorse and sbhave understanding of harm caused and often
indicate an individuals willingness to make thimigght. Shame in particular can be used in at leest
ways; 1) to stigmatise, and 2) to ‘communicate glisaval of an act with respect.” While stigmatising
shame increases the risk of further offending,tegirative shaming increases the likelihood of more

95



Of the 21 youth interviewed; 100% reported thakiog back, they thought their
offending was wrong, 95% reported understanding pdgple had been upset with
them, and 100% reported feeling sorry for theientfing. This data suggests a high
level of regret for actions and an understandingaosh caused.

Of the 21 youth interviewed, 76% also reportedifgeashamed of their offending,
while 57% reported feeling so ashamed they fed#t they were a ‘bad’ person. This
shows that while youth predominantly felt ashamktheir behaviour, 57% may have

felt so ashamed that they actually felt stigmatised

Of the 22 guardians interviewed; 95% reported thaieved the young person
understood the harm they had caused, 95% repdregdoelieved the youth felt sorry
for their offending and 91% reported they belietleel youth felt ashamed of their

offending'®

Overall the data shows youth experienced a verly leigel of remorse and shame as a

result of their offending and that this was appaterkey members of their families.

Forgiveness & reintegratiof®

Of the 21 youth interviewed; 18 or 86% reported thay felt people (local villagers
etc) had forgiven them, 20 or 95% reported thay tek their families had forgiven
them, and 19 or 90% reported that they felt asghdbey could now put it (their
offending) all behind them. This shows that whileajority of youth felt forgiven by
family and locals, about 10% may still feel asharaed possibly therefore

stigmatised.

Of the 22 guardians interviewed, 22 or 100% repbtitat they felt the youth had
been forgiven (by other local villagers etc.), 186% reported that they themselves
had forgiven the youth, and 20 or 91% reported ttierte had been an improvement

in their relationship with the youth.

restorative outcomes such as forgiveness, recatioiti and reintegration. (See; Ahmed E, et al (2001
pp. 39 & 133)

318 Mackesy-Buckley (2007b)
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The data suggests that of those youth intervieteediveness and successful
reintegration have been predominant outcomes aid/tuth’s guardians also felt
this to be the case. However, 3 of the 19 guardmrsreported that they had
forgiven youth also reported that the youth’s fath&d not yet forgiven the youth.
Two guardians also reported having not yet forgitrenyouth while one reported that
they had ‘sort of’ forgiven the youth. One motheparted sneaking the youth out of
the house and to the DPM because the father didupgtort the meeting®

These may be factors which relate to approximédt@®p of youth still feeling
ashamed and possibly stigmatised — for exampleobtie youth who stated he did

not feel able to put everything behind him hadtgawho had not forgiven hiff’

Victim identification

Of the 21 youth interviewed; 10 or 48% reported thair family had been most hurt
by their offending, 7 or 33% reported that busieedsad been most hurt by their
offending, and 4 or 19% reported that they thenesehad been most hurt by their
offending. A further 71% of interviewed youth sthtbey thought that the people
they had directly hurt (i.e. the direct victim) sitab have been present at the DPM.

Of the 22 guardians interviewed; 14 or 64% repotited they the family had been
most hurt by the offending, 4 or 18% reported thatga as a nation had been most
hurt by the offending, 3 or 14% reported that besses had been most hurt by
offending, and one or 5% reported that the youthlieen most hurt by the
offending3#

The data shows that 55% of all interviewed paréinig saw family members as the
key victim of the offending. In particular, apprmately two thirds of all interviewed
guardians identified families (themselves) as thoset victimised. However, youth

were split between identifying businesses and famds those most victimised.

320 Mackesy-Buckley (2007b)
321 bid.
322 bid.
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Unless specifically asked, interviewees rarely spokthe fact that direct victims
were absent from the DPM. This struck me as oddl lutiscovered that 21 of the 43
YDS referred cases in which victims had been idieati involved Chinese
businessmer?® Throughout the six weeks spent in Tonga, | heantburs of
deliberate attack on Chinese businesses durind E/d a number of derogatory
comments about Chinese. As such, | sought viewk®iYDS, 16/11 and Chinese

victimisation from Chinese who had remained in Taopgst 16/11.

Cultural identification®?*

Table 20 — Youth cultural identification of YDS (n=21

Cultural identification # of youth % of youth
anga fakatonga - a Tongan 12 57
process
anga fakapalangi - a 1 5
European process
Mixed 4 19
Unsure 4 19

Table 21 — Guardian cultural identification of YDS (n=22)

Cultural identification # of guardians % of guardians
anga fakatonga - a Tongan 14 63
process
anga fakapalangi - a 1 5
European process
Mixed 6 27
Unsure 1 5

Tables 20 & 21 show over two thirds of youth idéetl the diversion meeting as
either Tongan or a mixture of Tongan and Europeangsses. Alternatively, 90% of
guardians identified it as either Tongan or a migeatess. Overall then, both groups

predominantly identified the process as Tonganawirty Tongan features.

The Tongan Probation Services chtfela-e-falaas the Tongan word used to
describe and name the diversion procEs$ola-e-falatranslates toinrolling the
mat,and is used metaphorically as a reference to adrotrgdition in which the
father of a household calls his family to sit tdgggton mats in order to discuss the

daily family issues and concerns.

32 probation Services (2007)
324To determine how culturally appropriate the YDSswwarticipants were asked if they culturally
identify with it.
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Of the 21 youth interviewed; 6 or 29% reported umaderstanding the meaning of
fofola-e-fala However, of the 15 or 71% who reported understanthe meaning of
fofola-e-falg only one stated it was a poor choice in name.

Of the 22 guardians interviewed; 19 or 86% repoitéala-e-falawas a good choice
in name — many of whom used the wéiaka’'ofoofa(beautiful) to describe the name.
One guardian or 5% reported that they were unduiteeacname while 2 or 9% (both
mothers) reported they felt it was not an apprapnmeame because the fofola-e-fala

was a male dominated process, in their opiniorkarttiat of the DPM?

The data shows that while guardians predominantiysrtedfofola-e-falaas a name,
just under one third of youth reported not underditag its meaning which may
suggest changing social practices. It also showaida minority of women may have
felt the name reinforced male dominance. Alterreyivt also showed a majority
could culturally identify with the scheme.

Youth recidivism

Of the 21 youth interviewed only one or 5% had feaded — this youth did not
complete the scheme because of his reoffendingniiya 95% of youth reported
believing that the diversion meeting had made thes® likely to commit crime again

in the future®?®

Youth wellbeing post diversion

Of the 21 youth interviewed, 100% reported life lhagn good since the DPM, 10 or
47.5% reported that things had happened since B¢ ®Which made them feel good
about themselves, 20 or 95% reported they had d glaee to live, 100% reported
having at least one close friend to talk to abmyartant issues, 18 or 86% reported
having things they wanted to achieve in the fufgeeals), 19 or 90% reported

religion was important to them, 100% reported feglilose to their parents and other

325 Mackesy-Buckley (2007b)
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members of their immediate family while 20 or 958parted feeling close to their

kaiangaor extended family?’

A composite score based on a total of coded reggdosall nine questions about
youth wellbeing was calculated to summarise youthhe&ing since participating in a

DPM. The highest possible score was a 9 whiledhe$t possible score was a>28.

Table 22 — Youth wellbeing post diversion (n=21)

Total score No of cases %
9 7 33
8 7 33
7 5 24
6 1 5
5 1 5

Table 22 shows that of the 21 youth interviewe®o@8 approximately two thirds
scored between 8 and 9, suggesting a majority darey very well. The remaining
34% all scored between a 5 and 7 indicating thegweing well.

Of the 22 guardians interviewed; 21 or 95% repotited they were happy about the
way things had worked out for the young person Ivea, while 22 or 100% reported
that they thought the diversion scheme helped tlhyin their lives. This data seems

to support the findings of the above compo&ite.

Punishment®

Of the 21 youth interviewed; 7 or 33% stated thaltwere punished by members of
their family as well as having had to fulfil theqterements of the diversion scheme.
Two of the seven reported that their punishmenrtded corporal punishment; all
others reported that their punishment involved tgding’, ‘a dressing down’ and

‘guilt trips’.

327 Mackesy-Buckley (2007b)
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330 As has been mentioned, restorative justice seefansform’ the way individuals resolve conflict
promoting less punitive approaches and more ‘mmrajisocial control’. Therefore participants views
of whether the YDS was punitive or not, help toidethe success of that transformation. (See;
Johnstone G. & Van Ness D. (2007) p. 5)
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Of the 22 guardians interviewed; 17 or 73% repotitey saw the diversion scheme
as a means to helping the youth to solve problénos;5% reported they saw it as a

way to punish the youth; 5 or 22% reported they @8 both***

The fact that the two police officers, two probatifficers, two Judges, two
community representatives, and one Ministry ofidastfficial interviewed, all were

in support of the YDS and its continuation alsogaggs that these officials supported
a non-punitive approach to addressing the younadifg®>*> However, in contrast,
one of the Judges as well as a Ministry of Justftieial both indicated that they also

still supported corporal punishment as a meansidoessing youth offending”

The data therefore suggests that for a majorityuairdians, the process was not about
punishment of youth but instead about helping thetly through a difficult time.
Similarly, the majority of officials were happy thhe scheme continue to promote a
non-punitive approach to youth offending thougHeast two members of the justice

system still also believed in the use of corpotatiphment for youth offenders.

Impact on courts

It was difficult to determine the exact impact ¥S had on the Tongan courts.
However, communication with two Judges and inforamaprovided by the probation
officers helped provide an indication of the poi@nmpact. For example, according
to these communications, after 16/11 both the Sapr€ourt and the Magistrate
Court were facing significant backlogs. The MagistrCourt for example expected to
return to a normal case load in late October dyé&dovember of 2007, nearly a full
year post 16/113* Probation officers also estimated that it was ibsshat the

Supreme Court would not be able to return to itsalisase load until late 206%

In particular, when asked to estimate time potéptsaved by the YDS, one Tongan

Judge stated;

331 Mackesy-Buckley (2007b)
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it is very difficult to estimate because it depengen how many would have
pleaded guilty and how many would have elected bygury etc. It would
range from 25 hours (guilty pleas for most) up40 bours (defended
hearings)>*°

Completions and failures

Of the 35 youth engaged by the scheme, 34 suctigssimpleted the youth
diversion scheme and have therefore received naral record for their

involvement in 16/11.

One youth failed to successfully complete the yalitiersion scheme and has
received a criminal record as a result of his affeg3*’

On average it took 76 days for a youth to be folyrmalcognised as having completed
the youth diversion scheme. However, due to dedaysnd the transfer of records, it
could take up to 122 days. Eight youth were nandty recognised as having
completed the YDS until after the three month maxintime period>®

Successes, recommendations and views on support and
continuation
Participants in the YDS identified a large numblesuccesses and areas for

improvement. These are outlined below.

Youth recommendations

Of the 21 youth interviewed; 20 or 95% reported/thad no recommendations for
improvement of the diversion scheme. This coincugiéls the fact that all 21 or 100%
also reported they thought the diversion schemeangmod way of dealing with

youth who get into trouble with the law. One yoathted the process should not have

occurred>®

Guardian recommendations

336 personal communication, 09/11/07 (Judge)
337 Probation Services (2007)
338 probation Services (2007)
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Of the 22 guardians interviewed; 6 or 27% repothed there were things that the
scheme could improve on. These included;
= To improve communication between supervisors amteigs involved so
that;
a. the supervisor had more background informationhenybuth
involved,
b. the supervisor had more support from agencies,
c. the supervisor was more closely monitored by trenags.
= To vet supervisors more carefully,
= To attempt to increase the number of family membesipport people
involved in the process so that more ideas careaedrabout how to build
constructive plans,
= To hold a follow-up conference to discuss achievasyehow things could
have been done better, and to celebrate success,

= To better ensure that police do not refer youthvéay minor offence&’

Diversion panel member’'s recommendations
There were three groups of officials that reguladyticipated in the YDS, police,
community representatives and probation officereiffrecommendations for YDS

improvement are outlined below.

Table 23 — YDS official’s recommendation$*

Recommendation N of
comments

Better inter-agency

communication 6

Public education about the 6

YDS

Training in diversionary

practices 6

Expansion of the YDS to 1

adults

Ensuring pay is appropriate 4

and received

0 bid.

%1 Interview #9, 05/10/07, Interview #8, 05/10/07tehview #2, 21/09/07, Interview #3, 21/09/07,
Interview #12, 11/10/07

342 Two Probation staff were being paid as bailiffst as probation officers despite being required to
fulfil the duties of the later (I have not beeneatnd confirm if this has been resolved). Furthethb
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Expansion of human 4

resources
Expansions of core 2
resources
Development of YDS 5
legislation
Involvement of Ministry of 2

Training, Employment,
Youth, and Sports

Simplification of eligibility 1
criteria344
Power of referral be 1

transferred to courts

Table 23 shows that all officials recommended better-agency communication,
public education about the YDS and further trainfimgthemselves. There are
however a number of other recommendations spdoifime group or shared by only

some.

Successes of the YDS
The below data outlines what interviewed guardiaffg;ials and community

representatives saw as the successes of the YDS.

Table 24 — Guardian’s views on the best part of th¥DS (n=22)

Best par of the YDS # of Guardians % of Guardians

Invitation to participate 6 27

Youth avoiding Criminal 6 27
record

A change in youth attitudes 5 23

Support in dealing with a 3 14

difficult youth

Youth could repair harm 1 5
caused

No best part 1 5

Table 24 shows that there were several aspeckedf DS that guardians felt to be its

best part. However, a majority of guardians cleatgntified the invitation to

community representatives had not received anyigaheir participation in the scheme despite this
having been part of the agreement. (See; Personahanication, 01/02/08 (Probation Services);
Personal communication, 10/01/08 (Salvation Arnmg;dnterview #12, 11/10/07)

343 probation officers stated they need more coreuress such as a fully functioning vehicle,
upgraded computers and greater human capacityatondh case load.

344 One officer recommended that the eligibility aridebe simplified to only offender age, offending
history and limited to offences under a certaint.cospractice the police relied predominantly et
of the original eligibility criteria; 1) is the afhder 17 years or under, and 2) have there begiopse
offences of a nature that suggest that the likelihof ‘successful diversion’ is small. (See; Inteww
#9, 05/10/07)
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participate in the YDS along with the fact that goaould avoid a criminal record as
the two best aspects of the YEfS.

Interestingly, 21 or 95% of guardians also belietret the scheme allowed families

to play a more direct role in the determinatiofustice and 9 or 41% reported that

the scheme also had helped to improve their vidwg®wernment*®

Table 25 — Panel member key successes of the YIS

Key Successes Police officers Probation officers Dmunity Reps

Youth avoiding criminal
prosecution/record | 4] 4|

Community participation in
the justice process

N

34 0f 35 cases being
successful

Helped to improve police 4|
image

Youth being able to see that |
other youth were
experiencing similar life
challenges

Table 25 shows panel members held a variety of vvout key successes but that

they all agreed that youth avoiding criminal pragem was one of these.

Officials views on achievement of YDS objectives
The five individuals who regularly sat on the DPMesre each asked to rate the
YDS's ability to meet its core five objectives;

1. Divert criminal issues from the courts in casesmgh@ung people are involved;

34> Mackesy-Buckley (2007b)
348 |bid.
347 Interview #12, 11/10/07, Interview #9, 05/10/0Tterview #3, 21/09/07, Interview #2, 21/09/07
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2. Enable those who played a role in causing the dartadevelop a full
understanding of the harm they have caused andatédge their responsibility
for it;

3. Enable those who played a role in causing the dartagontribute to repairing
the harm;

Increase community involvement in the justice pss¢cand;

Increase community commitment to restoring peackeha@ammony in Tonga.

The rating scale used was 1 = very unsuccessfuljyriisuccessful, 3 = moderately

successful, 4 = successful, 5 = very successfud.t@ble below outlines the results.

Table 26 — Official’s views of YDS objective achi@mment*®

}
= Z k]
- - G
g £ £ b S 6~ *
5 = = (=)}
$ | E3 =5 | & 8¢ |8
o Sé& S S | &8 &6 E
#1 4 4or5 5 4 4 4.2
#2 4or5 4 4 3 4 3.8
#3 2or3 2 3 4 4 3
#4 5 4 5 5 5 4.8
#5 3 lor2 4 3 4 3

* Where participants couldn't decide between tworss the lower score was used in averaging results.

Table 26 shows officials believed the YDS was (e@rage), predominantly
achieving its original objectives either moderataiysuccessfully. With no scores
reaching 5, the achievement of objectives coulblstiimproved in all case¥’ The
low score for objective #3 was linked to no direictims participating. The low score
relating to objective #5 was linked to the diffigupanel members had in A) gauging

3%8|nterview #2, 21/09/07, Interview #9, 05/10/07 giniew #3, 21/09/07, Interview #12, 11/10/07
349 hid.

106



participants political views® and B) the belief that even if a commitment togeea
and harmony had been advanced it would have begrsn®ll as a result of the low

numbers involved in the YD&?

Views on the continuation of diversion
Of the 21 youth interviewed; 20 or 95% reported tha diversion scheme should

continue to be used for youth who get into trowhin the law.

Of the 22 guardians interviewed; 21 or 95% repotied they supported the
continuation of the diversion scheme. One spedijictated that they were

disappointed with the proces¥.

The data shows that 95% of all interviewed paréinis supported the continuation of

the diversion scheme.

In total, of the two police officers, two probatiofficers, two Judges, two community
representatives, and one Ministry of Justice ddfisiterviewed, all were in support of
the YDS and its continuatioti>

Importantly, one of two interviewed Judges hadsimwn strong support for the
YDS in March of 2007. This Judge had however, ckdrngs mind and was
supporting the YDS by October 2007.

Summary
The results of the empirical research provide aewiakiety of data on; the number of

youth referred and engaged; the backgrounds ohyiaublved, the nature of
offending which occurred, contact with police; ffirecess of preparing for DPMs, the
actual DPMs, the outcomes of DPMs; the successeseanmmendations for the

scheme and; support for its continuation. The intageemerges is that the 35 youth

30 people were very careful about discussing politi@ws in front of government employees,
possibly from fear of being identified as sympaith&s the PDM.

*Lnterview #2, 21/09/07, Interview #9, 05/10/07tehview #3, 21/09/07, Interview #12, 11/10/07
%2 Mackesy-Buckley (2007b)

%3 Interview #2, 21/09/07; Interview #3, 21/09/07telrview #4, 24/09/07; Interview #6, 02/10/07;
Interview #8, 05/10/07; Interview #9, 05/10/07;dntiew #10, 09/10/07; Interview #12, 11/10/07

107



who participated were likely desisters, they weddivated largely by peer pressure
as apposed to any political desire, contact witicpaisually led to some reports of
human rights abuses, a majority of participantseustdod what involvement with the
YDS meant, found the actual DPMs satisfactory aqpgenced positive outcomes
from them. While there were some challenges faceidecommendations for change

were made, there was overwhelming support for therse’s continuation.
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Chapter VI — Evaluation, analyses and outcomes

Using the three sets of the earlier developed atialu criteria, chapter six analyses
the data outlined in chapter five and identifiescomes of the YDS. This is done to
determine whether the YDS achieved the tasks sét fwhether it was a restorative

process and whether any barriers to effective digardeveloped.

Evaluation Criteria | — YDS function and objectives
Evaluation criteria one seeks to determine whethelY DS:functioned as it was

intended to function and whether it achieved thedlves that were originally set for
it?

Question 1: Were YDS eligibility criteria adhered?

A. Is there a case to answer for and sufficient evidee to prosecute and
convict?

Of the 48 youth who were originally referred to ¥ieS, three opted to face
trial suggesting they wished to challenge the aatiois that there was a case
to answer fof>* Alternatively, 35 or 87.5% of the 40 eligible ybuiriginally
referred to the YDS admitted to having broken #we. [Therefore it appears
the police did their job well in relation to enswgithere was actually a case to
answer for. Having stated this, there is some aonoeer the potential for
‘net widening’, discussed in chapter three, as Axarntheft of a packet of

chips equating to $12.50 likely did not warrant tesponse it received.

It is difficult to know how effectively police gat¢ined evidence relating to the
YDS cases and whether this evidence would have §igféinient to mount a
prosecution and achieve conviction. | was not grauatccess to police
evidence or the summary of facts which outlinede¥wielence for each case.
These were never provided to the probation offgeraginally planed either.
However, my observations and comments made by wigeluggest that

police investigation techniques may not always Hzeen able to ensure

%4 was told that all three of these youth werenmeed to the normal course of justice but was not
allowed to see their records in order to determathether they had actually been prosecuted/sentenced
or not.
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sufficient evidence for the prosecution and or ¢ctn of the youth
involved. Successful prosecution and conviction idwave been further
jeopardised in at least six cases because youtiteebbeing threatened by
police.

These comments/observations, the lack of accemdadence, and no
information on the prosecution of those three youtio opted to face trial,
means it is not possible to state reliably whefiwice would have been able

to successfully prosecute and or convict youth.

B. Is the offender a young person? (17 years of age l@ss)

This criterion became one of two, which was usedenh@avily by police than
others. Of 48 original referrals all but one wasleml7. Probation identified
one police referred youth as being 18 and prevestedss to the YDS
showing that Probation Services also provided &ect¥e check on this
aspect of the YDS eligibility. Ultimately, all 3%wyth who were formally
engaged by the YDS were 17 years or under andtddbgi one error, police

used this eligibility criteria successfully.

C. Is the alleged offence of sufficient gravity to wamant custodial
sentence?
Under Tongan Law, the majority of youth diversi@ses were of sufficient
gravity to warrant custodial sentencitigFor example, table 10 revealed that
the two most common offences committed by youtheviieeft and
housebreaking. In Tonga, any individual convictedtheft of a ‘thing’ stolen
with a value under $500 (table 11 showed this Wwasmost common cost
range incurred) is potentially liable to a termraprisonment of up to 2 years
while if the value of the ‘thing’ stolen exceed€0$3hey are liable to a term of
up to 7 yearg®® Similarly, housebreaking can incur a term of secgeof up to
10 years>’

35|t is important to note that because youth west fime offenders and 16/11 was so exceptional, it
is possiblethat incarceration of large numbers of these youdhld have been an unlikely outcome.
%% Criminal Offences AdtL988, Tonga] Section 145, (a) & (b)

%7 |bid. s 173 (4)
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The fact that police sought diversion of so manytlidacing potential
custodial sentences shows that police were efidgtivtilising more than one

criteria to determine eligibility to the YDS.

D. Is there a real risk of reoffending?

Youth were at the time of first engagement, probatiésisters®® This is
because while reoffending risk was increased byatis that; all but one of
the youth involved were male; all were under 17ryed age and; 26% were
thought to be out of schodi’ it was decreased by the facts that only one
youth had come into conflict with the law priorttee YDS; only four have
family members with criminal records; only one lea@r been subject to
family violence and; 74% were in schodP It is unlikely that police often
used this data as they usually determined eligylaiccording to age and
previous offence history. Nonetheless, not a siggleh who completed the

scheme has reoffended suggesting police chose yaith

E. Have there been previous offences of a nature thatiggest that the
likelihood of successful diversion is small?

This was the second eligibility criteria police i used. However, as noted

above youth were predominantly first time offendeieking them ideal

candidates for successful diversion. Police theeefoccessfully utilised this

criteria.

Question 2: Do DPMs include the intended particip@?
|. A DPM facilitator?
Il. A police prosecutor?
[ll. A community representative?
IV. A youth Guardian (and or other family as the yoartitl immediate
family saw fit)?
V. The accused youth?

All intended participants were always present.

%8 See footnote 80

¥9n New Zealand these are identified indicatorseoffending risk. (See; McLaren K (2000) pp. 20-
27)

360 hid.
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Question 3: Did plans developed at DPMs incorporéty elements?
A. A formal acknowledgment of responsibility for alleged offence(s) by
youth?
| observed the signatures of all 35 participatingti? on each of their

certification record sheets.

B. An apology to those harmed?

None of the 35 plans developed required that thethyapologise to the direct
victim. Anecdotal evidence and observations suggésit many youth did
informally apologise to guardians/police at thelNd but there are no records

of these. Therefore no plans formally incorporatpdlogies.

C. Outline a process by which the youth and or the ydt’s family repair
harm caused either through reparation and or work (vithin realistic
bounds, take no longer than three months and requ& no more than

60 hours work)?

For 34 of the 35 cases a community work plan wagldeed (only one was
not completed). However, formal reparation was naweoption used though
it, like apology, was available. Importantly, uppierits on community work
hours awarded were never breached with youth rexgeno more than 60

hours community work.

D. Cultural considerations/appropriateness?

There is no evidence to suggest that anything dexun the 34 youth plans or
the overall process was culturally inappropriateéstwas likely the result of
the stakeholder consultations which took placergadhe launching of the
YDS and the fact that Tongans have been entirsjyamsible for running all

aspects of the scheme.

Further to the point, the fact that a majorityludge interviewed participants
could culturally identify with the process, addsigie to the argument

outlined in chapter three that a restorative jastiased YDS might be
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culturally appropriate in Tonga. A majority of ybuand guardians also felt
fofola-e-falawas an appropriate way of naming and describiegriDS

suggesting further cultural similarities with th®$.

E. Where possible, relevance to the harm caused?

A majority of interviewees identified family as tt®most harmed, and both
guardians and officials predominantly identifiedigfoavoiding harm from
criminal prosecution (giving them a second chaaseg key purpose of the

process.

Therefore, the YDS plans directed emphasis on rgbdiarm caused to the
community and families through community work amg@pted to meet
youth needs through the Life Skills training courserder to prevent further
harm to others and the youth. If youth completeirtplan, they were also

protected from prosecution by the criminal jussgstem.

As such, plans were relevant to harm caused tafwlaree potential victim
groups identified in chapter three — the sociallglusive community victims

(family/community) and the offender as victim (§yauth).

However, they were not relevant to the direct wictinterestingly a
significant portion of interviewed youth (33%) lmled that businesses had
been most hurt and as much as 71% believed thse thdividuals they had
directly hurt should have been present at the DPiNE suggests that while
many youth saw family as those they most hurt, nesg realised that they
had harmed members of the business community aottiviave been willing

to meet with them at the DPM, possibly in ordeapologise directly.

F. Support for the youth from community and family?

Though family support is implicit to the YDS contépee chapter four), the
plans developed never specifically outlined howifarvould support youth.
Having said this, in some cases family did playpp®rt role through plan

supervision though this did not always work wetnkly/guardians did also
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attend all DPMs though never more than two andser 60% only one
attended.

Community support was designed to be provided tiit@upervisors and
especially through the Salvation Army’s Life Skiltaining programme.
Thirty-one youth participated in this programme #mese were often held
within local communities. The plans develop thereforomoted support from
the community but did not specify how support friamily might actually be
provided.

G. A reintegrative process for the youth?

Reintegration can be interpreted as ‘finding wayg/hich the person can
build a future as a full and valued member of thdewsociety’ and ‘enabling
them to find pro-social outlets for their energiedn.practice, this means
identifying the specific needs for rehabilitatiomdareintegration and finding
ways to meet them through programmes, service®againg support for as

long as it is necessary’*

The YDS plans attempted to promote successfulagiation by meeting
needs through the provision of the Life Skillstiag course. It did this for 31
of the 35 cases. A majority of those interviewedno the Life Skills training
useful. Responses to questions about wellbeingipestvement in the YDS

were also predominantly positive.

Alternatively, only the Salvation Army officer wawined to identify needs;
the Life Skills course was not always found worthle/land; the YDS did not
offer apprenticeships, training, work experiencamy other programmes that
may have helped reintegration..

Question 4: Are records being kept?
A. DPM records?
| observed diversion records being kept in thrggasse fashions.

%1 Maxwell G (2007a) p. 25
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I. Diversion record hard copies outlining the agreett@mes of a DPM
are held in a lockable filing cabinet at the prodrabffice.

[I. The information from these is transferred to aneéspreadsheet held on
a probation office password protected computers Spread sheet is
then updated by probation staff who monitor progefsplan
completion.

lll. Key information from the spreadsheet is hand writteo a book so that
there is a second single information source avialab

Overall, information was regularly added and updabted the probation staff
were diligent in their record keeping. Having stitieis, the computers and
software used are archaic and unrelidffe.

B. Certification of DPM records?
| observed the appropriate signatures on all ot#réfication record sheets.
These are also kept in the lockable file.

C. Certification of completion records?

Thirty-four youth are officially recorded as haviogmpleted the YD$?

Question 5: Was confidentiality maintained?

At no stage did any interviewed participants intkdhat their confidentiality
had been breached by the YDS.

Question 6: Was the community support group set up?

As noted in chapter one, a recommendation to dp\elmmmunity support
group was made by Dr, Maxwell and Justice Durie edrately prior to the
launching of the YDS. This has not yet occurred tede are no plans in

place for it to occur®®

Question 7: Were the original five YDS objectiveshéeved?

32 Mackesy-Buckley (2007a)
353 probation Services (2007)
364 Mackesy-Buckley (2007a)
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Objective One:to divert criminal issues from the courts in casd®re young people

are involved.
The YDS formally engaged 35 youth. Of this 34 wausecessfully diverted
from potential criminal prosecution in a court. 38 a 97% success rate.
Estimates outlined in chapter one suggested appaigly 60 youth had been
arrested as a result of 16/11. If these estima®aaurate, this means that
over half the arrested youth were diverted frormanal prosecution.
Comments made by one Judge suggest these diversankave also
substantially relieved pressure on the Tongan sollitie diversion panel
members also believed the YDS achieved objectiee ©herefore, the YDS

clearly diverted youth criminal issues from the isu

Objective Two: To enable those who played a role in causing threatge to develop
a full understanding of the harm they have caugedita acknowledge their

responsibility for it.

All 35 youth engaged took responsibility for thaations, 95% of interviewed
youth understood why people were upset with thedhl®©% were sorry for
what they had done. Of the interviewed guardi8b%p supported these views
stating they thought youth were sorry and undedstbe harm they had

caused.

A more full understanding of harm caused would Hasen likely if direct
victims had been present. However, panel membdies/bd the YDS
achieved objective two though slightly less weéirtfobjective one, and my
own observations of six DPMs support the view thatscheme provided a

forum which helped youth understand the harm treegl/daused.

Objective 3: To enable those who played a role in causing threadge to contribute

to repairing the harm.

Thirty-four of the 35 youth engaged by the YDS jgoaited in plans which
used community work as a way to contribute to neépgiharm. One youth

failed to complete their plan and one youth undsetoo community work. Of
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all the youth and guardians interviewed, 88% fadt plans had helped repair
harm caused. Diversion panel members also felY¥ @ achieved objective
three but that the level of achievement could Haaen improved. Therefore,
youth were clearly provided with a process whichlded them to contribute
to repairing some of the harm caused but again tontyo of the three

potential victim groups.

Objective 4: To increase community involvement in the justiceess.

Ninety-five percent of interviewed guardians bedid\that the YDS enabled
families to play a greater role in justice and 23t&ted the invitation to
participate in the YDS was the best part aboutMib&. Similarly, the
diversion panel members believed that the YDS ssfalty achieved

objective four believing it was the objective bashieved by the YDS.

However, the YDS in no way included the Chinese maomity in the justice
process and that members of this community remiaapgointed with the

Tongan justice process.

Therefore community involvement was increased tlwtrocommunities could

have been better involved.

Objective 5: To increase community commitment to restoring pe@aceharmony in

Tonga.

It is important to note first that there is no eande to suggest there was ever a
premeditated commitment to destroying peace anady by the young
offenders. The vast majority of youth offending wastivated simply by

curiosity, peer pressure, opportunism and or snbstabuse.

Further, 95% of interviewed youth believed involharhin the YDS had made

them less likely to commit crime and 41% of intewed guardians felt the
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YDS improved their view of government. This suggesime improved

commitment to peace and harmony.

More specifically, panel members felt the YDS achokobjective five.
However panel members were aware that the ovengk¢t on improving
commitment to peace and harmony was likely to ballssmply because of

the small number engaged by the YDS.

Therefore, objective five was achieved; thougls iikely that this

achievement was limited.

Question 8: Do participants support YDS continuati®

The evaluation unequivocally shows that the vagoritg of those who were

interviewed and who participated directly in the S'Bupport its continuation.

Question 9: Do participants recommend change to YiBS?

One youth and all others interviewed recommended@és to the YDS. All
comments were constructive bar the one made bytyA number of these
recommendations relate to other evaluation crit@nihare therefore dealt
with later.

Criteria | evaluation outcomes
The above analysis shows that the YDS comfortattlyewed most functions and

objectives set out for it. Table 27 summarisesdlwgeria achieved and challenges

identified.

Table 27 — Criteria | outcomes

Criteria Status Challenges
1. Were the YDS Yes Police chose to rely predominantly on two
eligibility eligibility criteria and therefore may not be
criteria adhered robustly applying all criteria in all cases.
to? Having noted this, not all criteria may be
relevant in all cases. Police investigation
techniques could be improved and one case
suggested net widening.
2. Do DPMs Yes Engaging more than two family members for
include the youth support was difficult.
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intended
participants?

. Did plans
developed at
DPMs
incorporate key
elements?

Predominantly

A number of elements were only partly
provided for and some were not used. For
example, not all plan options available were
used such as apology and reparation; withou
direct victims relevance to harm caused was
limited; there was no specific outline of how
family could support youth and; effective
reintegration is impeded by limited support
services programmes.

—

peace and harmony was likely limited by the
small numbers engaged.

. Are records Yes Computers are archaic and software is out of
being kept? date.

. Was Yes
confidentiality
maintained?

. Was the No No attempt has been made to further involve
community community in the scheme.
support group
set up?

. Were the Predominantly While all five original objectives were
original five achieved, there is room for improvement in
YDS objectives relation to all. In particular, any impact on
achieved? increasing community commitment to restoring

. Do patrticipants Yes
in the YDS
support its
continuation?

. Do patrticipants Yes

recommend
change to the

YDS?
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Evaluation Criteria Il — Measuring the restorative element
Evaluation criteria two seeks to determingrether the YDS processes and outcomes

were restorative?

Question 1: A Process Conception — A process wladrstakeholders have an
opportunity to tell their stories about the effeat$ the injustices and what should be
done to make them right?
Youth, family, community representatives and goweent officials all
participated in the YDS and were afforded an oppuoty to discuss offending
and how they felt about it. However, because diveatims were never

included,all stakeholders were not involved.

Question 2: A Values Conception
VI. Does the DPM ensure ‘non-domination’ of participsiht
VII. Does the DPM ensure ‘empowerment’ of participants?
VIIl. Does the DPM ensure that participants are ‘respéltflistened too’ by

one another?

Interviewed youth and guardians both overwhelmirglysupported,
respected, listened to, able to say what they wiaatge to participate in
decision making and that they felt decisions ware This suggests that all

three value requirements were predominantly met.

Having stated this, there is room for improvemeatticularly with regard to
‘empowerment’ of the young people involved. Ninetgercent of
interviewed youth said they did not feel involveddiecision making and a

further 10% were unsure of whether they participatedecision making.

Such issues may in part be linked to cultural pcast For example, Helen
Morton in her bookBecoming Tongarargues that Tongan youth are
culturally required to forgo their own desire teeak as a sign of respect to an

elder — what is known daka-ongoor the ‘submissive’ child that ‘waits for
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instructions’mo’ui fakaongoongd®® The limited dialogue of Arama and his
guardian in contrast to that of the grandmothery fmave been a reflection of
this practice and the idea that such age and ssteials power imbalances
might interfere with the DPM was also expresseoiy of the community
representative¥® Such domination by ‘elders’ can also be seen ipoliis

description of the traditional Tongan justice psxeutlined in chapter three.

If such power imbalances were occurring in thigipalar case, they were
likely compounded by the fact that the case wasodiiee facilitator’s first.
This would have made finding culturally appropriatys for incorporating

potentially conflicting restorative practices mali#icult.

Similarly, achieving full youth participation hasgwen difficult in New
Zealand’s Family Group Conference setting alsoeHeot only are women
(usually the mother) also the dominant figure iscdssions but, ‘the patterns
of the past together with the shame of offendirtgrofneant that, without real
encouragement, the young person did not speaksoovim behalf or did so
minimally.”®®” Therefore, while it is possible that limited youtiscussion is a
result of cultural practice, it is also possiblattiiouth are just very ashamed
and find it hard to participate without a lot ofcenragement.

Question 3: Constraining standards
A. Equal concern for all stakeholders
Direct victims were not included. As such it is potssible to say that equal

concern forall stakeholders was achieved by the YDS.

B. Honouring legally specific upper limits on sanctios
As is outlined under criteria one, question 3, {fog, YDS complied with upper
limits placed on sanctions — that no more than@@r$icommunity work be

required.

3> Morton H (1996) p. 91
3% Interview #2, 21/09/07
%7 Maxwell G (2008) p. 85
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C. Accountability and appealability

All 35 youth who participated in the YDS were halttountable for their
actions through the plans developed. The one ywhthfailed the YDS was
then transferred to the courts and held accountatderding to the normal

criminal procedure.

However, no youth ever withdrew from the YDS premnally or sought to
appeal its outcomes. As such there was never aoripiity to examine

whether appealability in a court worked.

D. Respect for fundamental human rights

There are a large number of UN human rights instnisrand attempting to
evaluate the YDS against all of these is beyonddtope of the thesis. The
thesis therefore focuses on The United Nations €oton on the Rights of
the Child (CRC). Specifically, it examines thoseptavisions specific to
youth justice and which chapter three showed theg@n justice system was

not protecting prior to the YDS's creation.

|. The creation of a legal definition for the child.
The YDS promoted this provision by requiring thatith 17 years of age and
under be one of its core eligibility criteria ang using this criterion no less
than 35 times — perhaps helping to set a precedgatding how to address

youth of this age who come into conflict with tlasvl

Il. The creation of an internationally acceptable miom age of criminal
responsibility
The YDS had no impact on the creation of an intisonally acceptable

minimum age of criminal responsibility.

[ll. The development of youth justice systems
The YDS clearly promotes this provision as it reprgs Tonga’s first formal

youth justice process since at least 2002.

IV. The avoidance of criminal proceedings
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The YDS clearly promoted this provision by seekiindersion and achieving

it in 34 of 35 cases.

V. To be afforded special protection and assistance
The YDS promoted this provision by seeking and edhg protection of
youth under 17 from criminal prosecution througbedsion and by providing

Life Skills training to assist youth with needs.

VI. To be afforded legal representation
The YDS did not provide legal assistance. Howelvéid not prevent it either
and is therefore no more or less effective witharddo legal representation

than the normal criminal justice system.

VIl. To be detained separately from adults

The YDS had no direct impact on how police choosegetain suspects.

VIIl. To be able to participate and to express ones inawlation to trial
The YDS promoted this provision by providing a tegate alternative to trial
(the DPM) where accused youth could (and the ntgjdrd), express their
views freely and discuss ways to make right anyngso

IX. To have access to a speedy resolution of accusation
The YDS promoted this provision by seeking to res@ccusations at a DPM
— usually no more than a few weeks after invitatmone. Data showed also

that youth on average completed plan requiremeittsna76 days.

X. To not be subjected to cruel inhumane treatmempuaishment
The YDS promoted this provision by adhering todpeer limits on
sanctions, never utilising any cruel inhumane imegit or punishment —
outcomes its guiding principles should preventatf ever seeking — and by

utilising consensus for the development of divargitans.

XI. To be helped to reintegrate within the community
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The YDS promoted this provision because it was dhasethe principles and
practices of restorative justice which seek reirgggn of offenders. Data
showed that successful reintegration was an outdikelg achieved for the
majority of youth involved in the YDS.

E. Legal safeguards

At no stage does the YDS prevent access to a laonyetrial — in fact the
YDS allows participants to return to the normaltquocedure at any stage
of the scheme. Therefore the YDS does not jeopatteright to legal
counselor the right to a fair trial Having said this, YDS participants will
likely find accessing counsel very difficult becawsl Tongans face limited
access to legal counsel.

Importantly, theight to the presumption of innocenaas potentially
jeopardised because a minority of interviewed yaughe not fully informed
of the consequences of participating in the YD®mo their decision to
participate — usually because they were not praskah a probation officer
arrived to invite them. Therefore youth may noté&mown that any
incriminating information recorded at a DPM couddielr be used in a court of
law if they failed to complete the diversion plarvathdrew prematurely from
the YDS.

This and other legal safeguard concerns shouldrbetl by several factors.
First, probation outlined the implications of paip@ation to youth again at the
actual DPM prior to any admission of responsibidityd that | observed this in
six DPMs. Secondly, restorative justice advocategioue to debate what role
these protections should play within restorativecpsses. Thirdly,
weaknesses relating to legal counsel are as inhteréme criminal justice
system of Tonga as they are to the YDS. Fourthirthjrity of participants

are being informed as best as possible given tharostances.

Question 4: Maximising standards
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A. Restoration of human dignity

A majority of youth scored highly within the comptesmeasuring youth
wellbeing post the DPM. More specifically all you#it life had been good
since the DPM and a majority of youth felt they noould put everything
behind them. Having said this, there was a minarityouth who may still

feel ashamed and possibly stigmatised.

A majority of guardians also felt that youth werdged by their involvement
in the YDS and that they were happy about its aueEsn Given these findings

it appears that most participants have had a measulignity restored.

B. Restoration of property loss
| had insufficient data on what stolen property wetsrned. However, youth
community work was never related to any propertyage caused either.

Therefore it is not possible to say restoratiopraiperty loss occurred.

C. Restoration of safety/health
No youth were responsible for physical harm. Howgtlee health and safety
of 34 youth was enhanced because exposure to ¢jatives effects associated

with the formal criminal justice system was avoided

D. Restoration of damaged human relationships

Most interviewed guardians saw themselves as theikéms but most also
felt their relationship with their youth had impexysince the YDS. Youth
interviewed all stated they felt (post DPM) closdheir parents, and to their

family. Taken together, this suggests repair daitrehs.

Conversely, some data suggest that youths’ achielped to damage relations
between the Tongan and Chinese communities andhiéa&tDS had no

impact on addressing damage to this relationship.

E. Restoration of communities
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A majority of both youth and guardians intervieweli youth had been
forgiven by others in their communities. The fd@tta majority of youth felt
they could now move on and put the events behiaohtbupports this notion
also.

Again, it is important to acknowledge the rift tleatists between the Tongan

and the Chinese communities.

F. Restoration of the environment
The YDS had no direct impact on restoring the emrnental damage that
was a result of youth offending. However rubbisheabion was one

community service option used.

G. Emotional restoration

Youth predominantly scored highly on the wellbeamgnposite suggesting
positive emotional restoration post the YDS. Wiilest guardians identified
themselves as the key victims, the majority hadif@n youth and were
happy with the outcomes suggesting that the YDSduktheir emotional
restoration too. Having stated this and as is negtier, a minority of youth
may still feel ashamed and even stigmatised andharity of guardians have

not forgiven youth.

H. Restoration of freedom
It is not possible to state how many youth may heuféered incarceration but
given the extent of damage caused and Tongan fe@ertain cases it is

highly likely some youth were spared the loss eétfom.

|. Restoration of compassion or caring

A majority of interviewed youth felt forgiven byrfaly and community and a
majority of interviewed guardians had forgiven yostiggesting that
compassion was exhibited by communities and guasdid majority of
interviewed youth and guardians also felt caredlfoing the DPM.

J. Restoration of peace
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All 35 youth who were engaged by the YDS were fagicbuntable for their
actions, only one has since reoffended and 95%ast interviewed stated
they thought they were less likely to commit criagain as a result of having
participated in the YDS. These findings suggestMbB& promoted the

restoration of peace.

K. Restoration of a sense of duty as a citizen
The data is largely inconclusive in regards to heteing the impact the YDS
had on the restoration of a sense of duty aszeaitfsee criteria one, question

7, objective 5 for more analysis of this issue).

L. Provision of social support to develop human capalies to the full

Of all 35 cases, 31 youth were provided with sostigdport through the Life
Skills course. It is not possible to say how mahthts total found the course
useful but of youth interviewed, 17 attended thie Skills training, and 16

found it useful.

M. Prevention of future injustice

As has been noted, only one of the 35 youth handéd since involvement in
the YDS and this youth failed to complete the YD®the 21 youth
interviewed a majority stated they thought theyaness likely to commit

crime again as a result of their involvement.

Question 5: Emergent standards
A. Remorse over injustice
A majority of interviewed youth showed remorse thweir actions, with all
saying that when they look back, what they did beein wrong, and that, they
were sorry for what they had done. A majority adtated they were ashamed
of what they had done. This is supported by my observations of body
language during DPMs.

B. Apology
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Apologies were made informally to those presert BPM on occasion but
were not required or recorded. No direct victintereed apologies from the

youth.

C. Censure of the Act

Each DPM concentrated on building a process whettebyoung offender
was held accountable for his/her actions and whgithey were made aware
of the full impact of the harm that they had caugased on the six DPMs
observed, these DPMs created an environment inhwd@osure of the act was
made clear in no uncertain terms — in large pastilas strongly enforced by
the presence of family and relatives who openlguised the harm they had
felt. A DPM occurred for all 35 youth.

D. Forgiveness of the person

Those direct victims were never given an opportutatforgive the young
offenders. However, the data showed that 86% efwgwed guardians
interviewed said that they were able to forgivartbkild for his/her actions. A
majority of interviewed youth also stated feeliogdiven by both family and

other community members.

E. Mercy

Without participation from direct victims, it isféicult to know the full extent
of what sort of mercy could have been shown. Howeseguardians
interviewed, 64% identified themselves as the priynvectim of the youth’s
actions. Of these, 73% saw the YDS as a processtmh their youth could
be helped to solve problems rather than be punisbedespondingly, 67% of
interviewed youth also stated that they had nonlpemished by their family
for their actions. This is interesting as some hdeatified Tongan society as

punitive and one where open violence against aildrequently occur®®

This study however, revealed that those who idexdtithemselves as most
victimised by the youth did not, in the majorityadses choose to punish their

%8 Morton H (1996) pp. 174 - 214
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youth. Of those youth who stated that they weraghad only two stated that

they were subjected to corporal punishment. Aleadtstated they had been

given non-physical punishments similar to thosermfound in New Zealand.

This suggests that despite some very serious besaxthe law and

stereotypes of violence towards Tongan youth, gaasdwvere merciful.

It is important to note also that the institutiamighe Tongan state showed

significant mercy to the 35 youth engaged by theéSYBs has been

mentioned, if it were not for the YDS, a portionyofuth could have been

prosecuted and possibly incarcerated. Given theegepented nature of

16/11, it is possible some expected the statesipored more punitively than it

did.

Criteria Il evaluation outcomes
The above analysis shows that the YDS was nothyarestorative process. However,

a number of other aspects of the scheme mealfi fusittioned in a restorative way

and achieved many outcomes that are clearly résterdt is therefore not a purist

model but could comfortably be identified withiretmaximalist camp. Table 28

summarises those criteria achieved and challenigediiied.

Table 28 — Criteria |l outcomes

Criteria Status Challenges

1. Isita process No Practical barriers prevented the inclusion bf al
conception? stakeholders harmed by the offending.

2. Isitavalues Yes In a minority of cases it was difficult to fyll
conception? empower youth in a DPM. This may be the

result of cultural practices though it may also pe
that some youth need much encouragement to

fully participate because of the embarrassment

associated with the offending.

3. Are Partially Without direct victims, equal concern &df
constraining stakeholders could not be achieved while legal
standards metp safeguards are weakened by poor access to

lawyers and practical challenges to fully
informing youth.

4. Are Predominantly Three of thirteen standards were not achieved.
maximising
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standards met

~NJ

5. Are emergent
standards met

~NJ

Partially

Apology did not always occur and nevettte
direct victim while forgiveness and mercy wer
limited by the lack of a direct victim.
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Evaluation Criteria Ill — barriers to practice
Evaluation criteria three are designed to deternfjrizarriers to effective youth

diversion developed within the YDS?

Question 1: Is there accurate and regular data @adtion?
Criteria |, question 4 notes that within the PratraServices, data is being
collected and recorded accordingly. However, priobas hindered by

interagency information sharing break downs.

The best example of the latter is that police ditiprovide probation with a
summary of facts prior to each of the DPMs. Thiamdrobation Services
could not inform participants of the charges thegefd when inviting them to
participate in the scheme. It also made prepdang DPM — i.e. contacting
appropriate community representatives or counselidro might be best

suited to the needs of particular youth impossible.

Police were also unable to guarantee the accuifatye dasic contact
information provided to probation in order to irersigouth to participate in the
YDS. While potentially not the fault of police -ei.youth may have been
lying to police — this made probations task of skarg out youth much more
difficult.

Question 2: Is there variability in police practi€e
Variability in police practice was found. Basichitg such as being told why
an arrest was occurring and asking the accuséeyfwould like a lawyer and
or a parent present for interview were not provigted large number if not all
cases. Police were also reported to have threatengdority of both parents

and youth.
Interviews with a judge and observations at a DRppsrt the view that

police may not have been using investigation tegines effectively.

Interviews showed that one result of variabilitypiolice practice was an
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increase in the number of cases dismissed front.céumilarly, participants’

views of police were frequently negative.

In contrast, both youth and panel members foungbttiee officer who sat in
at DPMs to be good.

When these concerns are added to those on poceghctice in relation to
human rights noted in chapter three, they suggssemic variability in police

practice.

Question 3: Are there shortages in staff and or higvork loads?
Because one Community Representative (the SalvAtimy officer) was
relied on more than the other, and was the onigaffavailable to run the Life
Skills course, the provision of support serviceth®YDS was stretched.
Similarly, probation also found it difficult to agrout its normal duties as well
as those of the YDS and while the police officeovattended the DPMs felt
he was managing his workload, he did state thadsé load grew he would

need more human capacity also.

The data draws a connection between human resprgssures, the timely

transfer of completion records and the timely psan of support services.

Question 4: Are there varying philosophies relating youth justice?
Interviewed members of the Ministry of Justice, @murts, the Police, and
Probation Services all support continuation of YIS indicating that they

believe in the general philosophy of the YDS.

However, both interviewed police believed the adtaf the police is punitive
and not inline with the approach of the YDS. Simyldooth a Magistrate

Court Judge and a Ministry of Justice official dooe to support the very
punitive practice of corporal punishment for yothbugh there is no evidence
that this has had any detrimental impact on therseh

132



Question 5: Are there poor relationships with suppservices?
All personnel involved in the YDS have superb wogkrelations. However,
both community representatives had been told thayldweceive payment
from the Ministry of Justice for the time they hauat into the YDS but as of
the 10/01/08, neither had received any payri@8imilarly, as at 07/04/08
two probation officers were continuing to be paydtive Ministry as baliliffs as
apposed to probation officet€ The fact that these individuals have continued
to provide their services is a strong indicatoth&fir commitment to the

scheme.

Question 6: Are time frames being breached?
Eight youth formally completed the YDS after thesthnmonth maximum time
limit. However, six of these were related to th@steturn of Life Skills
course completion records — not youth miscondueé. fEmaining two were
also related to the slow return of community wooknpletion records by

supervisors.

Both breaches of time are related to the workldaded by the Probation
Services — who check up on supervisors — and tigéesBalvation Army
representative — who was in charge of organisirtgranning the 31 Life

Skills training courses.

Question 7: Is there poor attendance at DPMs?
Getting more than one family member to provide supat a DPM was
difficult. In all DPMs, officials and community regsentatives outhnumbered
youth supporters and never did more than two ysufiport people attend a
DPM - 63% of cases had only one present.

Question 8: Is there evidence of poorly preparedsourced and monitored plans?
A number of issues relating to the preparationlahg and their resources are

apparent.

39 personal communication, 10/01/08 (Salvation Army)
370 personal communication, 07/04/08 (Probation Ses)ic
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First, a relatively similar formula for plan desigaemed to be developed for

the majority of cases. For example, a number ofraamty work hours, Life

Skills training and a few other minor sanctionslsas curfews and

restrictions on places to be visited essentialtynfed the crux of over 30 of the

plans. This suggests the development of a “coakii€ mentality which was

shown to be of concern in New Zealand in chapter.fo

Second, given that completion of plan records wietayed in 8 cases, it is

clear that the human resource capacity to managjenanitor all requirements

of the plans was stretched. This correlates withkiead issues highlighted by

Probation Services and the Salvation Army.

Criteria Ill evaluation outcomes
The above analysis shows that barriers to effectiversion have developed within

the YDS. Table 29 summarises those criteria outsoane challenges identified.

Table 29 — Criteria Ill outcomes

Criteria Status Challenges

1. Isthere accurate  Yes Ensuring police can collect reliable contact
and regular data information, and that they provide Probation
collection? Services with a summary of facts.

2. lIs there Yes Human rights abuses, weak investigation
variability in techniques.
police practice?

3. Are there Yes Probation Services, community representatives
shortages in and to a lesser extent police, all reported high
staff or high work loads and a need for more staff.
work loads?

4. Are there Yes Police culture is punitive while other highéév,
varying officials have personal views that are not in
philosophies of keeping with the values of restorative justice
how to deal with
youth
offenders?

5. Are there poor No While YDS personnel maintain good relations
relationships with support services, the Ministry of Justice
with support has been slow to pay all those involved in the
services? YDS.

6. Are time frames Yes High workloads have impacted on timeframes

being breached

being kept.

134



[72)

7. ls there poor Yes It was difficult to get more than two guardian
attendance at providing support at a DPM.
DPMs?

8. Isthere Yes | There is evidence of “cookie cutter” style glan
evidence of and that a lack of human resources has meant

poorly prepared
resourced and
monitored
plans?

monitoring all cases effectively has been
challenging.

Summary

Based on the above evaluation findings, it is deat the YDS predominanthid

function as it was intended to function afid achieve those objectives that were set

for it. While the YDS is not an example of a puresstorative process, it functioned in

a number of restorative ways and achieved a nuofoestorative outcomes.

Alternatively, at least seven of the eight issukshtified as being barriers to an

effective diversion process were present withinXBeS.
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Chapter VIl — To be continued?

As has been shown, the GoT implemented a youthrsiorescheme (YDS) in
response to a number of youth becoming involvetienl6/11 riots. At the time this
thesis was finalised, the scheme had been opefatirggpproximately 16 months and
the GoT had expressed an interest in continuinihis thesis evaluated the YDS to
determine what its outcomes were and whether baséidese outcomes, the
continuation of the scheme would provide the Torngatice system with an effective
tool for addressing youth in conflict with the law.

This chapter compares the YDS evaluation outconitstie barriers identified in
chapter three and which hinder the Tongan jusiyiseem’s ability to effectively
address youth in conflict with the law. The compan shows that the YDS better
enabled the justice system to overcome those faahbarriers and that it therefore
provides the Tongan justice system with an effectool for addressing youth in
conflict with the law. However, it also identifi@asnumber of issues which impede the
scheme’s ability to be as effective as possiblevaimidh should be addressed if

continuation of the scheme is intended.

Justifying a decision to continue
Chapter three identified three specific issues ¢lah posed a barrier to the Tongan

justice system effectively addressing youth in Gonfvith the law;

1. A lack of alternative justice processes meansThaga’s formal justice
system relies upon punitive sanctions as a mearalftressing youth in
conflict with the law. Research shows that puniiyp@roaches for addressing

youth in conflict with the law are usually ineffet.

2. Tonga lacks reliable data on youth offending. Thsvents authorities from
effectively responding to crime as well as meaguhow different justice
policies affect crime trends. It also leaves juespolicy more susceptible to

influence from public opinion which can be uninfeth
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3. Tonga can not meet legally binding internationahlan rights obligations
specific to youth justice. These are designed abegt youth from the negative

experiences associated with coming into confli¢hwine law.

The YDS evaluation revealed that the outcomese®dS improved the Tongan

justice system’s ability to address, all threehafste barriers.

1. While the Tongan justice system remains largelyitou) the YDS provided
that system with the first formally implementecdeaftative non-punitive
justice process for addressing youth in conflidhvihe law since at least 2002
when Sela Tupou undertook her research. EqualyyS utilised a number
of the approaches identified in chapter three tec¥e for addressing youth
in conflict with the law;

a. The scheme limits contact between youth and thmeical justice
system,

b. The scheme is non-punitive,

c. The scheme used the Pacific Stars Life Skills ingicourse in order
to teach youth about managing emotions and impgosacial skills,

d. The scheme offers treatment for substance abusedihithe Salvation
Army’s Alcohol and Drug Awareness Programme (thoogter used),

e. The scheme provides for meaningful contact betweerreatment
personnel and the youth (as well as others),

f. The scheme involves family in helping the youngsparto overcome
the challenges they faced,

g. The scheme is a single intervention.

Further to the point, not only did the YDS provatealternative non-punitive
approach for addressing youth in conflict with ke, it showed that one
could function successfully. Of 35 cases, 34 youthe able to successfully
complete their diversion plan meaning these yowtrewprotected from
criminal prosecution, potential criminal convictiand incarceration whilst

being held accountable for their actions. That®% diversion success rate.
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2. While there remains a need for better cross ageolbgction and sharing of
youth offending data, the YDS evaluation revealed the Probation Services
were appropriately keeping records on those ydwghgaged — i.e. age, sex,
offences committed, contact details, schooling/@ymplent, family members
and special needs etc. Through the developmentobf & data record, it is
possible for local authorities to analyse this datarder to better understand
why these youth were involved in offending andespond accordingly.
Equally important is that while it currently remaitoo early to determine
what kind of long term impact on recidivism the Y@l have, the
availability of this data record should allow p@ito quickly identify any
youth offenders who were previously involved in ¥@S. Therefore the
effectiveness of the YDS as a policy approachHterreduction of recidivism

can be measured over the long term.

3. While the YDS does not ensure the protection ofiafhan rights set out for
youth in the CRC, it does advance the Tongan j@stystem’s compliance
with many of those provisions fundamental to ygustice. The evaluation
found that the YDS helped to advance eight of teeem specific provisions
relating to youth justice set out in the CRC amukbx at in this study. Notable
amongst these was;

a. Helping to develop youth justice systems,

b. Avoiding criminal proceedings,

c. Providing special protection and assistance,

d. Enabling youth to more directly participate in detaing the outcome
of their own case,

e. Refraining from the use of cruel and inhuman tresthand
punishment,

f. Helping to reintegrate youth offenders.

The YDS evaluation also revealed a number of adbézomes which make the

scheme valuable for addressing youth in confli¢hwhe law.

The scheme helped to ensure that court time caukpbnt on other more serious

cases. This is particularly significant considerihgt both the Tongan Magistrate
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Court and Supreme Court were facing significanklmys at the time the scheme was

created.

The DPMs provided a forum where a majority of yopé#mticipants could recognize
the extent of the harm they had caused. It provad&dum where families and
communities could play a direct role in determinjusfice. It provided an
environment where accountability could be ensuheouigh the development of a
plan for repairing harm caused to families and camitres.

The outcomes of these plans helped to repair hathestore relations between
youth, families and community. The experience mauieh feel they were less likely
to become involved in crime again, it helped tddre¢quip youth with life skills, and

helped reintegrate youth within their communities.

The YDS evaluation also showed that those interggeeould culturally identify with
the scheme; supporting the argument that a restejastice based processes can
provide a culturally appropriate justice processwidver, while there are some clear
similarities between restorative processes andtiwadl ones, such as all those
involved dialoguing in search of resolution, theray be differences around
empowerment of those involved and more researchhiotv cultural and restorative

processes can work harmoniously is needed.

Finally, the outcomes of the YDS evaluation shoat tnnumber of Tongan
government agencies, in cooperation with church@$§Jsland communities, can
successfully work together to address youth inlggnith the law without recourse
to criminal prosecution. Taken together, theseauts significantly advance the
Tongan justice systems ability to more effectivadigress youth in conflict with the

law and provide a powerful motive for continuing tfcheme.

Ensuring continued effectiveness
The YDS evaluation also highlighted some key isghasif left unattended, will

likely hinder the ability of the scheme to addrgsath in conflict with the law as

effectively as possible. Some of these relate tliréc how the scheme has developed
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on the ground, while others are related more teth@onment of Tonga and the

continuation of debate surrounding restorative @sses.

The YDS can be looked at as a three part process.
» Part one includes those processes which are irmatpn for a DPM,;
» Part two includes those processes associated w@thdlding of a DPM,;
» Part three includes those processes associatedoding up on those

agreements reached in a DPM and outlined in a sliveplan.

Part one
The most significant challenge the evaluation idieat within part one, was that
police did not provide the Probation Services vaittummary of facts prior to their

inviting people to participate in the scheme. Ttas two areas of impact.

It meant that during an invitation to the YDS, alpation officer could not fully

inform a family of the charges faced making theislea to participate more difficult.

It also meant that Probation Services had no specfbrmation on particular needs
that a youth might have prior to their arrival ataaranged DPM. With no knowledge
of possible needs, Probation Services could ndbouge the DPM — i.e. invite those
community representatives or others who have sp&dlés which may be more

applicable to addressing identified needs.

These concerns could be substantially reducedli@®ion Services and police agree

to a process for the early sharing of informatianyouth involved in the scheme.

Part two
The most significant challenge the evaluation idiet within part two, was ensuring
meaningful and relevant participation of stakehdd@his also has two areas of

impact.

A restorative process is one whaitkstakeholders can participate in discussing harm

caused and ways to repair it. The majority of yard guardians interviewed were
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able to fully participate in this process. Howeveminority of youth did not fully
participate suggesting they did not always fedyfempowered and guardian

involvement was low with never more than two présgra DPM.

A larger issue is that the direct victim was exelddrom participation in the scheme.
As a result, harm to some victims remains to beesddd and youth and guardians

missed an opportunity to fully appreciate the eixtériharm caused.

In New Zealand these challenges have been addregsgzEning conferences to
victims and providing support services and; tragrfiacilitators so they can better
develop methods for encouraging youth to partie@atd for encouraging family and

victims to attend’*

Part three
The most significant challenge the evaluation idiext within part three was related
to the adequate provision of support servicesddressing youths’ needs. This has

several impacts.

The Pacific Stars Life Skills training course ahd Alcohol and Drug awareness
course were the only two support services the YB&dtcess to. These were both
provided by the Salvation Army and this organisatboly had one staff member who
could oversee the provision of these services tahymvolved in the scheme. Limited
human capacity meant in some cases, slow provedisapport services and the slow
return of completion data to Probation ServicessEhhave an affect on managing
time frames as well as on ensuring constructiveegration. If support services are
not provided quickly enough and can not be susthlimeg term, youth may be left

vulnerable to reoffending.

Similarly, a limited number of probation staff tegularly monitor youth as well as a
desire to involve communities in the scheme meapsrsisors are relied upon by

probation to oversee compliance with diversion plafowever, if supervisors do not

371 Maxwell G (2006b) p. 15 & 17
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communicate problems to Probation Services, probatan not ensure that situations

and environments remain conducive to youth compjettieir plans.

In New Zealand these challenges have been addregsedreasing the number of
support services availailé and; ensuring the human capacity needed to mahege
provision of support services. Despite no goverrnragency which provides support
services, there are other agencies which can k. One which stands out as a
possible partner is the Tongan National Youth Cesgmwhich offers a range of
support programmes to Tongan yoUtland which had in 2005, sought the
development of a restorative youth justice proced®nga®’*| also sat in on a
meeting of church/NGO support services convenetthéyew Ministry of Training,
Employment, Youth and Sport in order to discusdéeelopment of a national youth
strategy. Consideration might also be given to bmMinistry and these groups may
be able to support the YDS.

As was recommended by guardians, supervisors @sibdoe more carefully chosen

and not be family members considering the riskrefgxisting power imbalances.

Other factors
The evaluation touched on a number of other isthashave the potential to or do

already have a negative impact on the YDS.

The most pressing of these is variability in policactice, particularly with regard to
human rights. This study did not set out to speaily explore the relationship
between the Tongan police and human rights anéfttrercan not comment on it
holistically. However, it did find some evidencelicating that police frequently did
not respect the human rights of youth. This presardonflict in that police as panel
members can not expect youth to respect notioasajuntability and repair of harm
when police themselves undermine these by harnonthywith impunity during

arrest/interview.

372 McLaren K (2000) p. 57
373 Secretariat of the Pacific Community (2006b)
3" TNYC (no date (b))
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Another two similar issues of concern are the laiclegislative underpinning for the
YDS and the weak legal environment of Tonga. Asmergency response it is
understandable that no legislation was draftedippert of the YDS. However it is
important to note that most countries which havep#el restorative justice processes
have made legislative chang&3Legislation can help establish clear rules for
agencies involved whilst ensuring the process ismarginalised. This may help
ensure police operate according to human rightg#ssuming these are taken into
account during new legislative drafting) and helgvent police from making
haphazard and arbitrary referrdfs

Restorative justice advocates continue to debatpldce of legal safeguards within
restorative processes. This is further compoungatidfact that because of
limitations associated with being a developingaratihe formal criminal justice
system of Tonga can not meet all legal safegudtds #he time. As such,
overcoming this may take some time. In the meantensuring that participants are
fully informed and able to appeal to the normahenal justice system may be the
only achievable short term solutions. If fundinglgersonnel could be guaranteed,
the Community Law Centre could provide advice tatiicand families in an effort to

help fully inform them though it is debatable asuieether this is needed or not.

There remains no effort to advance the early recenaiation of a community support
group. This would provide community leaders witttier input into the process and
thus build community involvement in the justice gges. It may also help the scheme

to better access support services within commumitie

Similarly, it is important to note that this studgcovered significant tension between
the Tongan community and the Chinese communityhdper the most regrettable
aspect of the YDS was that by not engaging diretins, an opportunity to bring
together members of these two communities was ohigseknowledgment of harm
caused, repair of harm caused and a chance to betterstand one another was lost

and as such, tensions persist.

37> Maxwell G (2008) p. 90
378 |bid.
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Healing the social fabric
| spent a total of six weeks examining the YDS anda. During this time it was not

possible to escape the feeling that Tonga was itesgrio-political transition and

that related tensions had not yet been resolvddh@lsigns however, suggested that
change, resolution and reconciliation would takeetiNonetheless, as this thesis has
shown, one change which has occurred during thisghef transition and which is

clearly beneficial to Tonga is the youth diversgmeme.

As a short term emergency response, the YDS prdwtike Tongan justice system
with a number of beneficial outcomes relating tatyoin conflict with the law. It
relieved pressure on a strained criminal justictesy whilst maintaining
accountability; it provided an alternative to ireffive punitive responses to youth
offending; it helped ensure that the rights guasadto Tongan youth under
international law were better protected and theesfbat youth were better protected
from the negative consequences of contact witlctimeinal justice system; and
despite barriers to involving all victims, the YD8Iped repair some of the social
fabric damaged by 16/11.

Continuation of the scheme would allow the aboveex@ments to be sustained and
further developed. It may however, also offer sdnmgt equally if not more valuable
to Tongan society. By engaging youth in a resteegistice based process, the
chances are surely increased that Tonga as a gautitbenefit from having youth
who understand the value of accountability, rephlvarm and forgiveness.
Reciprocally young people and their families migétter trust and respect a state
which protects their rights and helps them to gemw participate constructively in

society.

Put differently, the YDS appears to promote a mmestorative and democratic social
contract by allowing communities to play an actioke in determining criminal
justice — a power that has for much of the lastugrbeen monopolised by the
Tongan state. By sharing the power to own and oheter justice, the potential for
relationships to be rebuilt, past wrongs to be askadged and put right and the
social fabric of a country damaged by conflict &mgim to heal, is released. However,

participation in and ownership of restorative jostmust be equally extended to all —
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including minority immigrant groups. The implicatidor a continued YDS is

therefore that an effort must be made to inclaldl@ictims of injustice in the process.

There is no panacea for all the problems facinggdaryouth who come into conflict
with the law or for all the challenges relateddealving the underlying socio-

political tensions of Tonga. Nonetheless, thisigesows that the YDS does advance
Tonga'’s ability to effectively address youth in @ant with the law whilst

illuminating to Tongans, their government and ashéne potential of restorative

justice processes to repair damaged individualsneonity and society.
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Appendix 1 — Memorandum to Cabinet

MEMORANDUM TO CABINET

Honourable Cabinet Ministers

PILOT YOUTH JUSTICE SYSTEM
Purpose

That a Pilot Youth Justice System be implemented immediately to address the complaint relating to
young persons and children currently being dealt with in the justice system relating to 16 November
2006. This pilot youth justice system may be adjusted for wider conditions. No immediate changes in
legislation are needed but can be set up by administrative arrangement. However, it will require close
cooperation from police and prosecutors, engagement by relevant community and family support
structures, and good documentation to establish success or failure.

2

Diversion

In outline, the system requires:
e adecision to Divert, )
e the establishment of a “ Diversionary Panel”, and

e amechanism to agree, and implement, appropriate “ Diversionary Arrangements™.

A summary of the new pilot youth justice system is set out in Annex 1.

Recommendation:
L That a pilot youth system be set up immediately for diversion of young people form
prosecution under current condition and then adjusted for wider conditions.
2. That Crown Law papers appropriate legislation.

Submitted for consideration.

Simi Tekiteki
Secretary for Justice

Ministry of Justice
4 December 2006
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A decision to divert is made by a prosecutor under the following flow-chart:

a) Sterting point: Is it in the interests of justice ﬂma‘ a pmsecamon lhrozwh the courts should proceed?
Id be taken as g

To answer this, the following questi

1.
ii.
iil.
iv.
V.

small?

b  Responses:

Yes to most or
all above
questions

.

Remand for
trial

/N

In custody

In community

*k

Is there a case to answer and sufficient evidence to prosecute?

Is there sufficient evidence to convict?

Was the offence of sufficient gravity to wairant a custodial sentence?
Is there a real risk of re-offending?

Have there been previous offences of a nature that suggest that the likelihood of ‘successful diversion® is

Noto
1(2)

l

Divert to “diversionary
panel” for diversionary
plan to be worked out

** Wherever the interests of justice allow, and indeed where possible, remands should be in the community. Trials would
follow in the ordinary course of events. But for those remanded in the community, a reassessmrent by the prosecutor would be
appropriate after the remand period, to decide again whether Diversion is appropriate, or if the matter should proceed to trial,

panel if people are available)

a) A police officer (who is chosen for effectiveness in working with children, families and communities),

Diversionary panel: This should consist of a small group who become specialized in this work (there can be more than one

b) A representative of the community who can suggest and arrange appropriate activities to be undertaken in the

community and people to support the plan,

. ¢) An elder from the family of the young person who can be involved in supervising the plan, monitoring the

outcomes and refemng manexs back to the panel if necessary.

Structuring and 1mp]ementmg a ‘Dnversmnary Arrangement’

The essence of thls process is that thee panel meets with the offender, discusses the natwre of the offence, and seeks to create a
moral framework around the person by which they accept the harm that they have caused, undertake some sort of work or
process that wnlnbutcs 10 repairing that harm in an appropriate cultural way, is supported by the community, and then is

allowed to move on. Key features wouId normally include;

a) Arrangemems for the 3 young person to acknowledge their responsibility for what happened and apologise to
' those harmed by it;
b) Arrangements by which the young person and their family will make an offer to repair the harm either
financially or undertaking work that will help restore the damage (within bounds that are realistic for those
involved),
c) Proposals for ways in which the young person will be encouraged and enabled to play a constructive role in the
future by returning to education, finding work, undertaking training, and so on;
d) Proposals for how the family can help the young person in achieving these goals by encouraging and supporting

them and valuing their achievements;
e) The maximum length of time for the plan to be completed should normally be three months.
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Appendix 2 — Questionnaires

Questions for Young Person

Instructions: If you are the young person who attended the DieerBanel Meeting,
please answer the questions below by your selfrder to protect your identity, all

information you provide will remain confidential decan not be used against you. To

answer each question either:
Tick the appropriate box(es) providegi(lo, Ikai, I/l = Ikai keu ‘ilo)
Or, write in the space provided

MALE € FEMALE € DATE: ...................

Section 1
1 | Has life in general gone well for you? ‘o€ ‘'lkai€ I/I€
2 | Have things have happened that make you feel really good |‘Io€ ‘lkai€ I/I€
about myself?
3 Do you have a job or are you at school? ‘o€ ‘lkai € I/1€
4 | Do you have a good place to live? ‘o€ ‘lkai € I/1€
5 | Do you have at least one close friend who you can talk to ‘lo€ ‘'lkai€ I/I€
about important things?
6 | Do you have things you want to achieve in the future ‘lo€ ‘'lkai€ I/I€
(goals, plans etc)?
7 | Is religion important to you? ‘lo€ ‘lkai € I/1€
8 | Do you feel close to your parents? ‘o€ ‘lkai € I/1€
9 | Do you feel close to other members of your Famili? ‘o€ ‘lkai € I/1€
10 | Do you feel close with other members of your Kaianga? ‘lo€ ‘'lkai€ I/I€
Section 2:
1 | Do you remember much about the panel diversion meeting? |'lo€ ‘lkai€ I/I€
2 | Were you told what would happen during the Panel ‘o€ ‘lkai € I/1€
Diversion Meeting?
3 Did you understand what you were told? ‘o€ ‘lkai € I/1€
4 | Did you make the decision to participate in the Panel Koe €
Diversion Meeting or was it someone else?
Tokotaha kehe €
4. | If it was someone else, who?
1
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5 | Was the timing of the Diversion Panel Meeting convenient? |‘lo€ ‘Ikai € I/1€
6 | Was the Diversion Panel Meeting held in a good place for ‘o€ ‘'lkai€ I/I€
you?
7 | Were the people who were important to you at the Panel ‘lo€ ‘'lkai€ I/I€
Diversion Meeting there?
7. | If not who was missing or who shouldn’t have been there?
1
8 | At the meeting, did you feel supported by the people there? |‘lo € ‘Ikai € I/1€
9 | Did you feel respected by the people there? ‘o€ ‘lkai € I/1€
10 | Did you feel that you were involved in making the decision? |‘'lo€ ‘Ikai € I/1€
11 | Did you understand what was happening? ‘lo€ ‘lkai€ I/I€
12 | Were you able to say what you wanted to? ‘o€ ‘lkai € I/1€
13 | People listened to what you said? ‘o€ ‘lkai € I/1€
14 | Were you treated fairly? ‘lo€ ‘'lkai€ I/I€
15 | Did people show they cared about you? ‘lo€ ‘'lkai€ I/I€
16 | Looking back, do you think what you did was wrong? ‘o€ ‘lkai € I/1€
17 | Do you understand why people were upset about what you |‘'lo€ ‘Ikai € I/1€
did?
18 | Do you feel sorry for what you did? ‘o€ ‘lkai € I/1€
19 | Did you feel ashamed of what you did? ‘lo€ ‘'lkai€ I/I€
20 | Did you feel that you were a bad person? ‘o€ ‘lkai € I/1€
21 | Overall, did the Diversion Panel Meeting feel more anga Anga fakatongan €
fakatonga or anga fakapalangi? Anga fakapalangi €
22 | Who was most hurt by what you did (mark one box)? Parent(s) €
Community €
Tonga €
Chinese €
Businessmen €
Yourself €
23 | Do you think that other people who were directly hurt by ‘lo€ ‘'lkai€ I/I€
you should have been at the DPM?
Section 3
1 Did you complete your plan? ‘lo€ ‘'lkai€ I/I€
2 Do you feel that your plan was fair? ‘lo€ ‘'lkai€ I/I€
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3 Do you think your plan enabled you to repair the harm ‘o€ ‘'lkai € I/1€
you caused?
4 What kind of activities did your plan involve (i.e. cutting grass, work in the garden
etc)?
5 Did you find the life skills training useful? ‘o€ ‘'lkai € I/1€
5.1 If yes, what was the most useful part — if no, why?
6 Do you feel that people have forgiven you for what you ‘o€ ‘lkai € I/1€
did?
7 Do you feel as though your family has forgiven you for ‘o€ ‘'lkai € I/1€
what you did?
8 Do you now feel you can put everything behind you? ‘o€ ‘lkai € I/1€
9 Did your family also punish you for what you did? ‘o€ ‘lkai € I/1€
9.1 If yes — how?
10 Was your plan supervisor organised — (i.e. had they ‘lo€ ‘'lkai€ I/I€
prepared work for you to do)?
11 Did your plan supervisor treat you fairly? ‘lo€ ‘'lkai€ I/I€
12 Did your plan supervisor regularly watch the work you ‘o€ ‘lkai € I/1€
were doing?
13 Why were you involved in the Diversion Panel Meeting Theft €
(please mark as many boxes as necessary)? Breaking & Entering €
Damage to Property €
Violence €
Drugs/Alcohol €
14 Had you been in trouble with the law before? ‘o€ ‘lkai € I/1€
15 If yes, what for (please mark as many boxes as Theft €
necessary)? Breaking & Entering €
Damage to Property €
Violence €
Drugs/Alcohol €
16 Have you offended since the Diversion Panel Meeting? ‘lo€ ‘'lkai€ I/I€
17 If yes, what for (please mark as many boxes as Theft €
necessary)? Breaking & Entering €
Damage to Property €
Violence €
Drugs/Alcohol €
Other €
17.1 | If other, what?
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18 What do you think most makes you get in trouble? Being bored €
To get things you want €
To go with friends €
Being angry €
Nobody cares about you
€
Alcohol or Drugs €
19 Do you think participating in the Diversion Panel Meeting ‘o€ ‘lkai € I/1€
made you less likely to commit crime in the future?
20 Do other members in your family have criminal records? ‘o€ ‘lkai € I/1€
21 Is there ever violence between your family members? ‘o€ ‘lkai € I/1€
Section 4
1 | Overall do you think the Diversion Panel Process is a good ‘lo€ ‘'lkai€ I/I€
way of dealing with youth who get into trouble?
2 | Do you think the Diversion Panel Process should continueto |‘Io€ ‘lkai€ I/I€
be used as a way for dealing with youth who get into
trouble?
3 | Were you involved in 16/11 because you want a more ‘o€ ‘lkai € I/I€
democratic government?
4 | Do you think the government does enough for the youth of |'lo€ ‘lkai€ I/I€
Tonga?
5 | How do you feel about the Tongan Police in general? Positively €
Negatively €
I/1 €
6 | Have you ever been threatened or harmed by the police? ‘o€ ‘lkai € I/1€
6. | If so when/where/how?
1
7 | Were you arrested by the Police for the events whichledto |‘Io€ ‘lkai€ I/I€
your involvement in the Diversion Panel Meeting?
7. | If so, were you told why you were arrested? ‘lo€ ‘'lkai€ I/I€
1
8 | Were you ever questioned by the Police in relation to those |'lo€ ‘lkai€ I/I€
events which led to your involvement in the Diversion Panel
Meeting?
8. | If so, where were you questioned?
1
8. | If so were you informed of your right to remain silent and ‘lo€ ‘'lkai€ I/I€
2 | not say anything to the police?
8. | If so, before you were questioned, were you asked if you ‘o€ ‘Ikai €
3 | wanted to contact your parents or a lawyer?
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8. | Were either your parents or a lawyer present while you ‘Io€ ‘Ikai €

4 | were questioned?

9 | Were you held in custody (in a cell/ at the station)? ‘o€ ‘lkai €

9. | If so, do you remember for how long, where and with how many others — were any

1 | adults?

10 | Do you think the Police treated you well at the DPM? ‘lo€ ‘'lkai€ I/I€

11 | How did you feel about them being at the panel meeting?

Section 5

1 | Is there anything that you think could have been done better throughout the diversion
process?

2 | Do you have any suggestions for a Tongan word or phrase that might be used as a
name for the Youth Diversion Process?

3 | Is there anything else you would like to say?

Questions for Young Person’s Guardian

Instructions: Please only one person who was in attendance at tlieg Person’s
Diversion Panel Meeting, answer the questions belowrder to protect your

identity, all information you provide will remairfidential and can not be used
against you. To answer each question, either:
Tick one of the boxes providefl(‘lo, ‘Ikai, I/l = ‘Ikai keu ‘ilo)
Write in the space provided

Please note if you are the young person’s:
Mother € Father€ Guardian€ Sibling€ Other€

DATE: ..........oilel.

Section 1

1 Do you remember much about the Diversion Panel Meeting? ‘o€ 'lkai€ I/I€
2 | Did you understand what would happen at the meeting? ‘o€ ‘'lkai€ I/I€
3 | Was the meeting held at a good time for you? ‘o€ 'lkai€ I/I€
4 | Was the meeting held in a good place for you? ‘o€ 'kai€ I/I€
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5 Do you think the right people for helping the young person were | ‘lIo € ‘Ikai€ I/I€
at the Meeting?
5. | If not, who was missing or who shouldn’t have been there?
1
6 | Did you feel that people at the meeting supported you? ‘o€ ‘'lkai€ I/I€
7 | Did you understand what was happening? ‘o€ ‘'lkai€ I/I€
8 | Did you feel able to take part and say what you thought was ‘o€ 'lkai€ I/I€
important?
9 | Did others really listen to what you had to say? ‘o€ 'lkai€ I/I€
10 | Were you treated with respect? ‘o€ 'lkai€ I/I€
11 | Do you think the decisions were fair? ‘o€ ‘'lkai€ I/I€
Section 2
1 | Do you think the young person was treated with respect? ‘lo€ 'lkai€ I/I€
2 | Did the young person understand the harm they had caused ‘o€ 'lkai€ I/I€
people?
3 | Do you think the young person felt ashamed of what they had ‘o€ 'lkai€ I/I€
done?
4 | Do you think the youth felt really sorry? ‘o€ 'lkai€ I/I€
5 | Overall, did the Diversion Panel Meeting feel more anga Anga fakatonga €
fakatongan or anga fakapalangi? Anga fakapalangi €
6 | Who do you think was most hurt by the actions of the youth?
Section 3
1 Did you feel that the young person’s plan was fair? ‘Io€ 'lkai€ I/I€
2 | Do you think the plan enabled the young person to repair the ‘Io€ 'lkai€ I/I€
harm they caused?
3 | Do you think the young person has found the life skills training ‘Io€ 'lkai€ I/I€
useful?
4 | Do you think the young person has been forgiven for what ‘o€ ‘Ikai€ I/I1€
he/she did?
5 | Have you been able to forgive the young person for what was ‘o€ ‘Ikai€ I/I1€
done?
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6 | Did the youth’s supervisor do there job well? ‘Io€ 'lkai€ I/I€
7 | Overall, are you happy now about how things have worked out | 'lo € ‘'Ikai€ I/I€
for the young person?
8 | Overall, do you think the Youth Diversion Meeting has helped ‘Io€ 'lkai€ I/I€
the youth in their life?
9 | Has your relationship with the young person changed since the | ‘Io € ‘Ikai € I/I €
Youth Diversion Meeting?
10 | Is the young person living in a good place for them? ‘o€ 'Ikai€ I/I€
Section 4
1| Was youth diversion a way of punishing the young person or helping them?
2 | Did Youth diversion mean families could be involved in justice? ‘Io€ 'lkai€ I/I€
3| In general do you view the Tongan police positively or negatively? | ‘'lo € ‘'Ikai€ I/I€
4| Were you or another adult family member present when the police | ‘Io € ‘TIkai € I/I €
questioned the youth?
5| Were you ever threatened or harmed by the police before or after | ‘lIo € ‘Ikai€ I/I1€
the Diversion Panel meeting?
6 | If so, when, where and how?
Section 5:
1| Is there anything you think that could have been done better throughout the diversion
process?
2 | Is fofola-e-fala an appropriate name?
3| What was the best part of the Youth Diversion process?
4| Did involvement in the process change your views of government?
5| Is there anything else you would like to say?
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