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THESIS ABSTRACT 

The development of i n d u s t r i a l  s a f e t y  law i n .  B r i t a i n .  an.d 

New Zea1an.d and t h e  o r i g i n s  of con.struction.  s a f e t y  law a r e  

o u t l i n e d  i n .  P a r t  I. The admin . i s t ra t ion  and i n t e r p r e t a t i o n  of 

t h e  Con.struction. Act 1959 zirz descr ibed  i n .  P a r t  11, and P a r t  

I11 h i g h l i g h t s  t h e  comparable s t a t u t e  law i n  t h r e e  

Common.wealth coun. t r ies .  

The t h e s i s  w i l l  assist  persons  engaged i n .  i n d u s t r y ,  

lawyers ,  and departmen.ta1 o f f i c e r s  i n .  t h e  un.derstan.din.g of t h e  

law an.d i t s  a p p l i c a t i o n .  t o  cons t ruc t ion .  work. The i n fo rma t ion  

p re sen t ed  on. ove r seas  law w l l l  assist t hose  involved i n  t h e  

t a s k  of reviewing an.d con . so l ida t ing  t h e  New Zealand i n . d u s t r i a 1  

s a f e t y ,  h e a l t h  and wel fa re  l e g i s l a t i o n . .  

The h i s t o r y  of t h e  B r i t i s h  F a c t o r i e s  Acts  l e a d i n g  on t o  

t h e  Hea l th  and S a f e t y  a t  Work Act 1974,  de sc r ibed  i n .  Chapter  1, 

h i g h l i g h t s  t h e  importance of a s e l f - r e g u l a t i n g ,  in . t egra ted  

s t a t u t o r y  system an.d a p r o f e s s i o n a l  i n s p e c t o r a t e  with a n  

a d v i s o r y  r o l e  and r e s i d u a l  enf0rcemen.t powers. New Zealand 

s a f e t y  law has  developed as t h e  coun . t ry l s  i n d u s t r i a l  needs have 

determin.ed, as w i l l  be seen. from Chapter  2. Genera l ly ,  

B r i t i s h  s t a t u t e s  have been. adopted ,  bu t  con . s t ruc t ion  s a f e t y  

l a w  i s  t h e  exception.  and Chapter 3 shows t h a t ,  from t h e  

e a r l i e s t  B i l l  in.troduced by Richard John. Seddon, i n .  1892 up 

t o  t h e  p r e s e n t ,  t h e  l e g i s l a t i o n .  cover ing  t h e  cons t ruc t ion .  

in .dust ry  has  been. i n i t i a t e d  an.d d r a f t e d  w i th  i n d u s t r y  

r e p r e s e n t a t i o n .  

The more e m p i r i c a l  s u b j e c t s  such as c u r r e n t  p o l i c y  and 

p r a c t i c e ,  san.cti0n.s , codes ,  education.,  o t h e r  l e g i s l a t i o n  an.d 

re form,  as wel l  as t h e  purpose ,  e f f e c t ,  exten.t  an.d a p p l i c a t i o n  

of t h e  Con.struction. Act 1959 a r e  d i scussed  i n .  Chapter 4 .  The 

r e s u l t s  of t h e  a u t h o r ' s  l e g a l  r e s e a r c h  and a n a l y s i s  a r e  

con.tain.ed i n .  Chapters  5 and 6 under t h e  headings of ' L i a b i l i t i e s '  

and 'Techn.ica1 Law'. The r e s p o n . s i b i l i t i e s  of employers,  

workmen., s a f e t y  s u p e r v i s o r s ,  i n s p e c t o r s  and t h e  Crown. a r e  s e t  

ou t  and expla ined i n .  te rms of t h e  s t a t u t e  and t h e  i n t e r p r e t a t i o n  

from t h e  ca se  law. The t e c h n i c a l  s u b j e c t s  i nc lude  s c a f f o l d i n g ,  

g u a r d r a i l s ,  b r i t t l e  r o o f i n g ,  f a l l  of o b j e c t s ,  a c c e s s ,  excava t ions ,  

mechanical  p l a n t ,  demol i t ion. ,  eye p ro t ec t i on . ,  a s b e s t o s ,  work 

i n .  compressed a i r ,  h e a l t h  an.d wel fa re .  



ii. 

Chapters 7 ,  8 and 9 examin.e t he  presen.t  l e g i s l a t i o n .  i n  

B r i t a i n . ,  A u s t r a l i a  an.d Can.ada and i n d i c a t e  a t r end  towards a 

un.if i e d  approach t o  occupation,al  s a f e t y  , h e a l t h  and welfare  

an.d 0n.e en.actmen,t f o r  a l l  p l a c e s  of work, an.d with s e p a r a t e  

r e g u l a t i o n s  and codes of p r a c t i c e  f o r  each i n d u s t r y .  

Th i s  s tudy  has been. c a r r i e d  out  by t h e  presen.t  Chief 

S a f e t y  En.gin.eer of t h e  Departmen.t of Labour who has been. 

respon.s ible  f o r  t h e  admin.istrat ion,  of t h e  Construction.  Act 

1959 sin.ce 1968. 

A s e p a r a t e l y  bound appen.dix in,cludes a copy of t he  

Construction,  Act 1959 and t h e  Amendments (Appendix A) ,  t h e  

1n.spection. of Bu i ld ing  Applian,ces B i l l  1892 (Appen.dix B )  , 
t h e  Scaff  o1din.g Inspec t ion .  Act 1906 (Appendix C )  , t h e  Tasmanian 

I n d u s t r i a l  S a f e t y  , Heal th  an.d Welfare Act 1977 (Appen.dix D )  , 
t h e  On ta r io  0ccupat ion.a l  Hea l th  and Sa fe ty  Act 1978 (Appendix 

E) , and copies  of t h e  unreported judgments an.d d e c i s i o n s  

r e f e r r e d  t o  i n .  t h e  t h e s i s  (Appen.dix F ) .  
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PART I 

DEVELOPMENT OF INDUSTRIAL SAFETY LEGISLATION 

1. B r i t a i n .  

S a f e t y ,  Hea l th  and Welfare a r e  recogn.ised as t h r e e  

s e p a r a t e  bu t  i n t e r r e l a t e d  s u b j e c t s .  A r ea sonab le  s tandard  of 

a l l  t h r e e  i s  r equ i r ed  i n .  modern. i n d u s t r i a l  under takings .  Th i s  

was n.ot s o  i n  B r i t a i n ,  i n  t h e  e a r l y  days of t h e  i n . d u s t r i a 1  

revolut ion, .  Working con,dit ions i n  f a c t o r i e s  an.d mines from t h e  

middle of t h e  1 8 t h  cen tu ry  t o  the  middle of t h e  1 9 t h  cen tu ry  

were a p p a l l i n g .  The B r i t i s h  re formers  and l e g i s l a t o r s  t a c k l e d  

t h e  s u b j e c t  of wel fa re  f i r s t  because t h e  exces s ive  hours and 

t h e  l a c k  of f a c i l i t i e s  c a l l e d  f o r  immediate a t t e n t i o n .  

1.1 The T e x G e  Indus t ry :  These a t r o c i o u s  working 

c o n d i t i o n s  or ig in .a ted i n .  t h e  t e x t i l e  man.ufacturing m i l l s .  
U n . t i l  1733,  when Jahn  Kay in.ven.ted t h e  ' f l y i n g  s h u t t l e '  , a l l  

was w e l l  because t h e  t e x t i l e  t r a d e  had been. e s s e n . t i a l l y  a 

domest ic  i n d u s t r y ,  wi th  t h e  two main p r o c e s s e s ,  sp inn ing  and 

weaving, be ing  c a r r i e d  on. by f ami ly  members. But as t h e  

mechanical a i d s  were i nven ted ,  and p a r t i c u l a r l y  a f t e r  1785, 

when. Edward Car twr igh t  produced t h e  f i r s t  powered loom, working 

p a t t e r n s  changed d r a m a t i c a l l y .  Children.  as we l l  as a d u l t s  

were h i r ed  f o r  14 o r  15 hours a day 6 days  a week t o  work i n  

cramped an.d un,natural   position.^ t o  a t t e n d  t h e  new machines. 

A s  mechanization developed a v a s t  f low of c a p i t a l  was a t t r a c t e d  

t o  t h e  i n d u s t r y  an.d t h e  s u c c e s s f u l  m i l l  owners qu i ck ly  became 

wealthy en. trepren,eurs.  There emerged a generat ion,  of r u t h l e s s  

mas te rs  who wielded en.ormous power bu t  who lacked i n  human 

s c r u p l e s .  They cared l i t t l e ,  i f  a t  a l l ,  f o r  t h e  w e l f a r e ,  

h e a l t h  o r  s a f e t y  of t h e i r  workforce. The ch i ld ren .  who surv ived  

grew up wi th  deformed bod ie s ,  crooked l e g s  an.d tw i s t ed  

shou lde r s .  S e r i o u s  epidemics broke o u t  i n  many of t h e  f a c t o r i e s  

due t o  in.adequate v e n . t i l a t i o n  and t h e  f i l t h y  working 

e  n.viron.rne n . t  . 
1 .2  The 1802 Act:  The f i r s t  a t t emp t  t o  improve t h i s  

s i t u a t i o n  was t h e  p a s s i n g  of t h e  "Heal th  and Morals of 

Appren.tices Act 1802",  (42 Geo. 3 ,  C.73). Th i s  Act app l i ed  t o  

t h e  cot ton.  an.d woollen m i l l s  and f a c t o r i e s  i n  which more than. 

2  appren . t i ces ,  o r  more t h a n  20 o t h e r  p e r s o n s ,  were employed 

bu t  i n  p r a c t i c e  i t  was r e s t r i c t e d  t o  t h e  t e x t i l e  in,dustry.  



Under t h e  Act t h e  m i l l s  were t o  be limewashed, and open. windows 

f i t t e d  t o  ensure  adequate  ven.t i lat ion. .  Appren.tices were t o  be 

c lo thed  by t h e  employer, an.d t h e i r  hours of work reduced t o  

12 p e r  day between. 6 a . m .  an.d 9 p.m. The s l e e p i n g  apar tments  

of males an.d females  were t o  be separa ted  an.d appren. t ices  were 

n.ot t o  be s l e p t  more t h a n  2  t o  each bed. 

Unpaid f a c t o r y  ' v i s i t o r s t  were appointed by t h e  l o c a l  

m a g i s t r a t e s  t o  in.spect  t h e  m i l l s  bu t  t hey  had n.o incen . t ive ,  o r  

enthusiasm,  t o  t a k e  an.y ac t ion ,  t o  en fo rce  t h e  p rov i s ions .  

Although t h e  p r a c t i c a l  r e s u l t s  of t h e  1802 Act were n e g l i g i b l e ,  

i t  was a n .  imp0rtan.t con . s t i tu t ion .a l  s t e p ,  because it  was t h e  

f i r s t  in. trusion.  of t h e  S t a t e  in.to t h e  a r e n a  of i n d u s t r i a l  

con . t ro l s ,  and t h e  f i r s t  f a c t o r i e s  Act anywhere i n  t h e  world. 

Three o t h e r  Acts  were passed i n  1819,  1825 an.d 1829 bu t  

t hey  were a l s o  i n . e f f e c t i v e  mainly because of t h e  f a i l u r e  of t h e  

volun.tary i n s p e c t o r  scheme. 

1.3 The 1833 Act: A Royal Commission. was appointed i n  

1833,  p r i m a r i l y  on. t h e  i n s  t i g a t i o n  of Lord Ashley ( a f t e rwards  

famous as Lord S h a f t e s b u r y ) ,  t o  in,quire i n t o  t h e  working 

con,dition.s i n .  t h e  f a c t o r i e s .  Evidence was produced of c h i l d r e n  

s t i l l  working f o r  15 hours  a day f o r  very low wages and whole 

f a m i l i e s  working t o g e t h e r ,  t h e  paren,ts  being unable t o  p r o t e s t  

a t  t h e  maltreatment of t h e i r  ch i ld ren ,  f o r  f e a r  of l o s i n g  t h e i r  

jobs.  Sa fe ty  s t anda rds  d i d  not  e x i s t  and t h e r e  were numerous 

in.stan.ces of deformi ty ,  stun.ted growth and unnecessary 

f a t a l i t i e s  an,d i n j u r i e s  caused by dangerous machin.ery and a n  

absence of c a r e  an.d supervision. .  

From t h e  beginning of t h e  1 9 t h  cen tury  u n t i l  t h e  1840s 

B r i t a i n .  was ecohomically depressed and unemp1oymen.t was 

widespread an.d t hus  reform was d i f f i c u l t  t o  imp1emen.t. However, 

the  l e g i s l a t u r e  a f t e r  r e c e i v i n g  t h e  r e p o r t  of t h e  Royal 

Commission. immediately passed t h e  f i f t h  Act (The F a c t o r i e s  

Act 1833) .  T h i s  Act was a n .  0utstan.din.g mi1eston.e i n ,  t h e  h i s t o r y  

of in .dust ry  i n .  t h a t  it  provided f o r  t h e  f i r s t  f u l l - t i m e  

f a c t o r y  i n s p e c t o r s .  The o t h e r  p rov i s ions  of t h e  Act resembled 

i t s  predecessors  i n  t h a t  i t  d e a l t  only  with wel fa re  ma t t e r s  

an.d contained n.o s a f e t y  requiremen.ts . 
The f o u r  i n s p e c t o r s  appoin ted ,  qu ick ly  became aware of t h e  

magnitude an.d t h e  na tu re  of t h e  acc iden t  problems t h a t  were 



be ing  caused by unguarded machin.ery an.d dangerous accessways. 

These f i r s t  i n s p e c t o r s  were i n t e l l i g e n t ,  ded i ca t ed  an.d f a r -  

s i g h t e d  men. and a l t hough  t h e y  faced  b i t t e r  and s u s t a i n e d  

opposi t ion.  from t h e  m i l l  own.ers, and even some of t h e  workers 

themse lves ,  h i s t o r y  shows t h a t  it was t o  them t h a t  t h e  

s u c c e s s f u l  deve1opmen.t of i n d u s t r i a l  c o n t r o l ,  with i t s  eve r  

widening  ramification.^, was due. 

1 .4  The F i r s t  S a f e t y  Law: In .1841  t h e  f o u r  i n s p e c t o r s  each  

prepared a r e p o r t  f o r  t h e  Home Of f i ce  an.d each recommended 

t h a t  s a f e t y  l e g i s l a t i o n ,  be in t roduced .  The most ren.owned of 

t h e s e  i n s p e c t o r s ,  Leon.ard Horn.er, included i n .  h i s  r e p o r t  t h a t  

t h e  person. i n  t h e  b e s t  pos i t i on .  t o  preven.t acciden. ts  was t h e  

man. d i r e c t l y  i n .  charge of t h e  workforce. (The a u t h o r  i s  

con.vin.ced t h a t  t h i s  concept  s t i l l  a p p l i e s  today and t h a t ,  f o r  

hazardous work, s a f e t y  con.tro1 m u s t  be re ta in .ed by 1in.e 

man.agemen.t with t h e  foreman. be ing  i n .  t h e  key pos i t ion . .  ) 

L a t e r  i n . 1 8 4 1  a committee under t h e  chairman.ship of Lord 

Ashley recommen.ded t h a t  dangerous machines be fenced and t h a t  

t h e  c1ean.in.g of moving p a r t s  be p r o h i b i t e d .  This  l e d  t o  t h e  

F a c t o r i e s  Act 1844 which in.cluded t h e s e  s a f e t y   provision.^. 

It can. be a rgued ,  however, t h a t  t h e  f i r s t  Act t o  in.clude 

s a f e t y  was t h e  Coal Min.es Act 1842 which con.tain.ed a s e c t i o n  

p r o h i b i t i n g  any person, un.der 15 o r  over  50  from a c t i n g  as a n ,  

engine-man on. a h o i s t .  P r i o r  t o  t h i s  ch i ld r en .  had been. employed 

on, t h e s e  machines and acciden. ts  were f r e q u e n t .  

Back i n ,  t h e  f a c t o r i e s  g r e a t  con,troversy raged over t h e  

fen.cin.g of machin.ery p r o v i s i o n s  i n  t h e  1844 Act and t h e  

r e a c t i o n a r i e s  were a b l e  t o  t u r n .  deve1opmen.t back a few y e a r s .  

The F a c t o r i e s  Act 1856 r e l axed  t h e s e  f e n c i n g  requirements  t o  

some e x t e n t ,  bu t  t hey  were f u l l y  r e s t o r e d  and exten.ded by 1867. 

This  was t h e  on ly  r e t r o g r a d e  s t e p  i n .  a con.tin.uous improvemen.t of 

s a f e t y  stan.dards up t o  t h e  presen.t  day ,  and most of t h e  14 
F a c t o r i e s  Acts passed sin.ce t h e  1844 Act have included a d d i t i o n a l  

s a f e t y  requiremen.ts of 0n.e kind o r  an.other. 

Some of t h e  n.on.-textile f a c t o r i e s  were brought within. t h e  

scope of t h e  law i n .  1864 and 1867 in .c luding iron.  f o u n d a r i e s ,  

p r i n t i n g  works and a s s o c i a t e d  i n d u s t r i e s ,  and t h e  Fac to ry  an.d 

Workshop Act 1878 included p r a c t i c a l l y  a l l  t h e  remain.in.g 



manufacturing un.dertakin.gs. An. amendment Act i n .  1891 gave t h e  

Home S e c r e t a r y  power t o  make s p e c i a l  r e g u l a t i o n s  f o r  dangerous 

t r a d e s ,  and t h e  Fac to ry  and Workshop Ac t ,  1901 s e t  f u r t h e r  

s t a n . d a r d s  f o r  v e n t i l a t i o n , ,  h e a t i n g  an.d machine s a f e t y .  

1.5 The 20 th  Cen , tuq :  0n.e of t h e  m a i n ,  f e a t u r e s  of Fac to ry  

Act deve1opmen.t t h i s  cen.tury has been the  'n.ot iona1 f a c t o r i e s ' .  

Th i s  concept  broadened t h e  scope of t h e  Acts  t o  cover  

i n d u s t r i e s  such as con.s t ruct ion.  which a r e  t echn . ica l ly  not  

f a c t o r i e s .  I n .  1904 s a f e t y  r e g u l a t i o n s  were made t o  cover work 

on. docks ,  wharves and quays ,  i n .  1914 f o r  s h i p y a r d s ,  i n ,  1926 

f o r  c e r t a i n ,  b u i l d i n g  s i t e s ,  i n .  1948 f o r  a l l  b u i l d i n g  s i t e s ,  and 

i n .  1961 f o r  works of en.gin.eering c o n s t r u c t i o n .  

The F a c t o r i e s  Act 1937 was t h e  f i r s t  major c o n s o l i d a t i o n  

i n .  t h e  20 th  cen. tury ,  and t h e  b a s i c  requ i rements  of t h i s  Act 

a r e  s t i l l  i n .  f o r c e  today.  Minor a d d i t i o n s  were made i n  t h e  

amendment Acts of 1948 and 1959. The p r e s e n t  s t a t u t e ,  t h e  

F a c t o r i e s  Act 1961,  i s  l a r g e l y  based on. t h e  1937 Act.  

1 . 6  The F a c t o r y  I n s p e c t o r a t e :  Alexan.der Redgrave, a n .  

outstan.din.g in .spector  , was appoin.ted as c l e r k  t o  t h e  o r i g i n a l  

4 i n s p e c t o r s  i n .  1844,  and became a sub- inspec tor  i n .  1847,  a n  

i n s p e c t o r  i n .  1852,  and t h e  f i r s t  Chief I n s p e c t o r  i n .  1878. He 

held t h a t  o f f i c e  u n t i l  1891. I n  1880 he r epo r t ed  t h a t :  

"It has been. my view always t h a t  we a r e  n.ot a c t i n g  
as policemen. and t h a t  i t  i s  our  o b j e c t  t o  be fr ien.d 
of t h e  manufacturer  as much as the  f r i e n d  of t h e  
employee. It has been. my endeavour, s i n c e  I have had 
any th ing  t o  do with f a c t o r y  a d m i n i s t r a t i o n ,  t h a t  we 
should expla in .  t h e  law, and t h a t  we should do eve ry th ing  
we p o s s i b l y  could t o  induce them t o  observe t h e  law, 
and t h a t  a prosecut ion.  should be t h e  very  last  t h i n g  t h a t  
we should t a k e  up." 

This  p o l i c y  of persuasion.  and c o n c i l i a t i o n .  has con.tin,ued 

throughout  t h e  i n . spec to ra t e s ,  an.d i t  has become a t r a d i t i o n  of 

i n d u s t r i a l  in . spec tors  throughout t h e  Common.wealth. En.forcemen.t 

powers have always been rese rved  f o r  t h o s e  few occas ions  when 

a l l  o t h e r  means have f a i l e d .  

1 . 7  The Robens Repor t :  The B r i t i s h  s a f e t y  and h e a l t h  

l e g i s l a t i o n .  came un.der i n c r e a s i n g  c r i t i c i s m  i n .  t h e  1960s mainly 

due t o  t h e  p l e t h o r a  of Acts  an.d r e g u l a t i o n s  g0vern.in.g each 

i n d u s t r y  which presen ted  problems of def in . i t ion . ,  ove r l app ing  

j u r i s d i c t i o n .  and dup l i ca t i on .  of inspect ion. .  I n .  1969 a Royal 

Commission. was s e t  up under t h e  chairmanship of Lord Robens 



t o  examine a l l  f a c e t s  of i n d u s t r i a l  h e a l t h  an.d s a f e t y .  Th i s  

Commission. r epo r t ed  i n .  1972,  (Cmn.d. 5034) .  It s t a t e d  t h a t  

t h e  law had assumed a n  "un.n.ecessary complexity and s u p e r f l u i t y 1 '  

and t h a t  much of i t  was "un , sa t i s f ac to ry  and un . in . t e l l ig ib le l ' .  

It  recommen.ded t h e  i n s t i t u t i o n .  of a u n i f i e d  s t a t u t o r y  

framework app ly ing  t o  a l l  workplaces an.d t h a t  f u l l  r e s p o n s i b i l i t y  

be placed upon. man.agemen.t i n .  r e s p e c t  of t h e  t o t a l  emp1oymen.t 

en.vir0nmen.t ex tend ing  n.ot only  t o  t h e  s a f e t y  of employees bu t  

a l s o  t o  t h e  p u b l i c .  It s t a t e d  t h a t  t h e  employee's du ty  

should exten.d t o  t a k i n g  c a r e  of h i m s e l f ,  h i s  f e l l ow  workers 

an.d o t h e r  pers0n.s i n .  t h e  v i c i n i t y .  The Commission. a l s o  

emphasised t h e  p o i n t  t h a t  had been. made f o r  many y e a r s  t h a t  

s a f e t y  could not  be achieved through t h e  agency of a n  

i n . spec to ra t e  i n t e n t  on. enf 0rcemen.t. S a f e t y  it con.cluded was 

an. e s s e n t i a l  func t ion .  of good management. 

1 . 8  The 1974 Act: The Hea l th  an.d S a f e t y  a t  Work e t c .  Ac t ,  

1974 followed c l o s e l y  t he  recommendations of t h e  Robens Report .  

The Act l a y s  down. t h e  gen.era1 l e g a l  ob1igat ion.s  of a l l  

concerned i n .  one s i n g l e  enactment wi th  t h e  enf0rcemen.t under 

t h e  con.tro1 of a u n i f i e d  admin.istrat ion. .  Most of t h e  o ld  law 

( e . g .  The F a c t o r i e s  Act 1961 a n d  The O f f i c e s ,  Shops an.d 

Railways Premises Act 1963)  remain. i n .  f o r c e  bu t  w i l l  be 

p r o g r e s s i v e l y  repea led  and rep laced  by regu1ation.s  an,d approved 

codes of p r a c t i c e .  

Some f  un.damen.ta1 con.ceptua1 changes have been. made by 

t h e  n.ew l e g i s l a t i o n . ,  t he  most impor tan t  be ing  t h a t  t h e  Act 

a p p l i e s  t o  people  an.d n.ot t o  premises .  It covers  a l l  employed 

pe r sons  except  domestic workers,  and a p p l i e s  t o  persons  who 

a r e  not  employees i f  they a r e  a f f e c t e d  by i n . d u s t r i a 1  p roces se s .  

Ob l iga t i ons  a r e  p laced upon. employers i n  t h e i r  c a p a c i t i e s  

as d e s i g n e r s ,  manufac ture rs ,  s u p p l i e r s  and impor t e r s  of 

a r t i c l e s  and substan.ces t o  en.sure t h a t  t h e s e  can. be used i n  

s a f e t y  a n d  without r i s k  t o  h e a l t h .  There a r e  a number of 

 provision.^ designed t o  b r i n g  about  a g r e a t e r  awareness by a l l  

con.cern.ed of t h e  need t o  promote s a f e t y  an.d h e a l t h  a t  work and 

t h u s  p rov ide  t he  impetus t o  t h e  s e l f - r e g u l a t o r y  scheme which 

t h e  Robens Commission. recommended. (See Chapter  7 f o r  f u r t h e r  

d e t a i l .  ) 
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2 .  New Zealand 

2 . 1  z h e  1890 ' s :  The h i s t o r i a n s  p o i n t  t o  t h e  n i n e t i e s  as t h e  

fo rmat ive  y e a r s  of New Zea1an.d ' s  i n d u s t r i a l  l e g i s l a t i o n .  K e i t h  

S i n c l a i r  d e s c r i b e s  t h e  law passed i n  t h i s  decade as " t h e  most 

p r o g r e s s i v e  l abour  code i n .  t h e  world and t h e  most comprehensive1', 

an,d J .  B. C o n l i f f e  considered t h a t  over  t h i s  per iod t h e r e  emerged 

"a code of l abou r  l e g i s l a t i o n .  probably  more complete and e f f e c t i v e  

than. t h e n  e x i s t e d  i n  any o t h e r  country" .  

1n.December 1890 t h e  Liberal-Labour p a r t y  backed by t h e  

t r a d e  un.ion.s were swept in. to o f f i c e  on t h e  pledge of improving 

t h e  l abour  con.di t ions  which had been. d e t e r i o r a t i n g  throughout  

t he  1880s. The u t o p i a  t h a t  t h e  B r i t i s h  immigran.ts had dreamed 

of had become a nightmare i n  t h e s e  e a r l i e r  y e a r s  of depress ion.  

and t h e  ' swea t ing '  e v i l  t h a t  e x i s t e d  i n .  t h e  homeland had begun 

t o  spread t o  t h e  promised land .  'Sweat ing '  o r  t h e  ' p u t t i n g - o u t '  

system were terms used f o r  t h e  sub -con t r ac t i ng  of p i e c e  work 

u s u a l l y  c a r r i e d  o u t  i n .  t h e  homes by f ami ly  members compelled by 

economic n e c e s s i t y  t o  work l ong  hours f o r  p i t t a n c e  payment. 

Unemployment and cheap l abour  had r e s u l t e d  from a g l o b a l  

depress ion . ,  t h e  d e c l i n e  i n .  gold-min.ing and t h e  c o l l a p s e  of 

Voge l ' s  p u b l i c  works programme. The e n t r e p r e n e u r s  c a p i t a l i s e d  

on. t h e  cheap l abour  market and i n .  t h e  towns small f a c t o r i e s  

sprung up from t h e  c o t t a g e  i n .dus t r i e s .  I n  t r a d e s  such as 
t a i l o r i n g  women and ch i ld ren .  were r equ i r ed  t o  c a r r y  o u t  

r e p e t i t i v e  t a s k s  and t o  ten.d p r ima t ive  machines crammed i n t o  

shacks  which soon. became un.healthy and insan . i to ry .  F o r t u n a t e l y  

t h e  growing t r a d e  un.ion movement was a b l e  t o  expose t h e s e  

cond i t i ons  be fo re  t hey  d e t e r i o r a t e d  t o  t h e  l e v e l  t h a t  

p r e v i o u s l y  e x i s t e d  i n  t h e  B r i t i s h  f a c t o r i e s .  Thus t h e  ' l a i s s e z -  

f a i r e  ' p o l i c i e s  of t h e  'con.tin.uous c o n s e r v a t i v e  government' 

of t h e  1870s an.d 1880s were n.o l onge r  a c c e p t a b l e  and s t a t e  

in.terven.tion. t o  improve t h e  l o t  of t h e  unemployed and t h e  

working people became in ,ev i tab le .  

The Hon.. W .  Pember Reeves was appointed as t h e  f i r s t  

M i n i s t e r  of Labour of t h e  new 'Lib-Lab' G0vern.men.t and before  

1895 he had p i l o t e d  on to  t h e  s t a t u t e  books a number of 

i n d u s t r i a l  s t a t u t e s  in.cludin.g t h e  h igh ly  s u c c e s s f u l  In .dus t r i a1  

Conc i l i a t i on .  and A r b i t r a t i o n .  Act 1894. Working cond i t i ons  

improved cons ide rab ly  over  t h e  1890s not  only  as a r e s u l t  of 



t h e s e  n.ew laws an.d p o l i c i e s  but  a l s o  because New Zea1an.d had 

begun. t o  turn. t h e  econ.omic t i d e  an.d good t imes were s t reaming  

back with r i s i n g  overseas  p r i c e s .  

2.2 The F i r s t  Welfare an.d S a f e t y  L a w :  The h i s t o r y  books l eave  

a n .  impression. t h a t  New Zea land ' s  l abour  laws or igin ,a ted i n  t h e  

1890 e r a .  This  i s  because of t h e  d0min.atin.g in,fluen.ce of t h e  

I . C .  & A. Act which overshadowed t h e  prev ious  i n .dus t r i a1  law. 

However l abour  con.di t ions  had not  been. neglected i n  t h e  

e a r l i e r  y e a r s  i n ,  t h a t  t h e  f i r s t  s t a t u t e ,  which was designed t o  

improve t h e  welfare  of working women, was enacted as e a r l y  as 

1873. The Employment of Females Act 1873 was, l i k e  a l l  t h e  

e a r l y  l e g i s l a t i o n . ,  modelled on. t h e  f i r s t  B r i t i s h  Acts.  It 
p re sc r ibed  a maximum of 8  hours work p e r  day an.d ho l idays  on 

Sa turday  af ternoon. ,  Sun.day an.d p u b l i c  ho l idays  and requi red  

workrooms t o  be p rope r ly  v e n t i l a t e d .  Amen.dment Acts  were 

passed i n .  1874 an.d 1875,  a c o n s o l i d a t i o n  i n  1881 and f u r t h e r  

min.or amen.dmen.ts i n .  1884 and 1885. These s t a t u t e s  however were 

g e n e r a l l y  n.ot complied with and en.forcemen.t was in.adequate. 

The Dangerous Goods Act 1869 r e g u l a t i n g  t h e  t r a n s p o r t  and 

s t o r a g e  of n i t r o  g l y c e r i n e ,  g1on.oin.e o i l  an.d petroleum,  and t h e  

Explos ives  Act 1882,  were t h e  f i r s t  New Zea1an.d p u b l i c  s a f e t y  

s t a t u t e s  apply ing  t o  in.dustry.  An.other e a r l y  deve1opmen.t of 

s ign. i f  i cance  en.couragin.g a c c i d e n t  preven.tion. was t h e  Employers ' 
L i a b i l i t y  Act 1882 which provided means f o r  compensation f o r  

i n j u r e d  workers. 

The f i r s t  i n d u s t r i a l  s a f e t y  s t a t u t e  was t h e  I n s p e c t i o n  of 

Machin.ery Act 1874 r e q u i r i n g  machines t o  be f enced ,  b o i l e r s  

in.spected an.d t h e  p r o h i b i t i o n  of ch i ld ren .  on. t h e  operat ion.  

and main.ten.an.ce of machin.ery. 

A ' F a c t o r i e s  Inspect ion. '  B i l l  of 3 s h o r t  c l auses  was 

in.troduced i n t o  t he  House of Represen ta t ives  i n  1885 but  it was 

n.ot passed because of t h e  n.on. s t a t e  i n t e r f e r e n c e  p o l i c y  of  t h e  

' con.tinuous m i n i s t r y '  G0vern.men.t. I n  i t s  las t  par l iamentary  

sess ion. ,  however, t h i s  conserva t ive  a d m i n i s t r a t i o n  had been 

forced  i n t o  appo in t ing  a Royal Commission, on. l abour  con,dition.s. 

The ma jo r i t y  of t h i s  Commission. found t h a t  n.o 'sweatin,gt 

e x i s t e d  i n .  New Zea1an.d but  t h e  minor i ty  produced a vigorous 

r e p o r t  i n  which t h e  e v i l s  of t h e  system were obviously  appa ren t .  

The Commission members were i n .  f u l l  agreement t h a t  government 



in.terven.tion. was n.ow n.ecessary an.d within. a few weeks of 

r e c e i v i n g  t h e  r e p o r t  t h e  Hon.. M r .  H is lop  in t roduced  a " F a c t o r i e s  

an.d Shops" B i l l  r e q u i r i n g  m i n . i m u m  s a n i t a r y  con.di t ions ,  

inspec t ion ,  and r e g i s t r a t i o n .  of f a c t o r i e s  and r e s t r i c t i o n  of 

hours of work. I n .  speakin.@; t o  t h e  B i l l  on t h e  22n.d of J u l y  

1890 i n .  t h e  House M r .  H is lop  s a i d :  

17 . . . almost  every  c l a u s e  i n .  t h e  B i l l  has been taken. 
from t h e  Acts i n .  f o r c e  i n ,  Englan.d, o r  from t h e  
V i c t o r i a n  Act. I n .  f a c t ,  wi th  regard  t o  l e g i s l a t i o n  
of t h i s  s o r t ,  in,stead of be ing ,  as we sometimes 
c o n g r a t u l a t e  o u r s e l v e s  upon be ing ,  i n  advance of 
o t h e r s ,  we a r e  somewhat behin.d them." 

The B i l l  was submit ted  t o  t h e  Labour B i l l s  Committee f o r  

con . s idera t ion  over  t h e  r e c e s s .  

The 'Lib-Lab' G0vernmen.t in.troduced a s l i g h t l y  modified 

B i l l  as soon. as t h e  n.ew House met and t h i s  was en.acted as t h e  

F a c t o r i e s  Act 1891. I n .  in . t roducing t h e  B i l l  t o  t h e  

L e g i s l a t i v e  Counci l  on, t h e  1 8 t h  of A u g u s t  1891 t h e  Hon.. M r .  

Buckley s a i d :  

? I  ... t h a t  t h i s  B i l l  i s  p r a c t i c a l l y  on t h e  l i n e s  of a 
similar Act i n  opera t ion .  i n  V i c t o r i a ,  and 
p a r t i c u l a r l y  on. t h e  l i n e s  of what i s  kn.own. as t h e  
E n g l i s h A c t  o n t h e  s u b j e c t .  I t  i s  v e r y n . e a r l y  t h e  
same t h i n g ,  an.d i t  proposes  t o  make our  l e g i s l a t i o n  
n e a r l y  t h e  same as t h a t  of Englan.d, i n .  o r d e r  t h a t  
decis i0n.s  given. with r e s p e c t  t o  t h a t  Act may be t aken  
ad vantage of i n .  t h i s  co1on.y. 

The Act was amended i n  1892 p rov id ing  f o r  t h e  appoin.tmen.t of 

a Chief I n s p e c t o r ,  and t h e  F a c t o r i e s  Act 1894 conso l ida ted  t h e  

two enactments and in.cluded f u r t h e r  s a f e t y  p r o v i s i o n s  f o r  

machinery and f i r e  escapes .  

2.3 - The Development of S a f e t y  Hea l th  an.d Welfare Law: Although 

t h e  I . C .  & A. Act was a n .  en . t i r e ly  new concep t ,  and a g r e a t  s t e p  

forward f o r  l abou r  law, an.d provided s a f e t y ,  h e a l t h  and 

wel fa re  through t h e  i n d u s t r i a l  awards, t h e  common.ly held view, 

t h a t  t h e  foun.dation,s of s a f e t y  l e g i s l a t i o n  were l a i d  i n  t h e  

e a r l y  1890s ,  can. n.ot be s u b s t a n t i a t e d .  I n d u s t r i a l  s a f e t y  law 

has  developed as t h e  s p e c i f i c  a c c i d e n t  problems have a r i s e n  

an.d g e n e r a l l y  t h e  comparable B r i t i s h  s t a t u t e s  have been adopted.  

Apart  from the  F a c t o r i e s  Act 1891 t h e  'Lib-Lab' G0vernmen.t was 

n.ot a b l e  t o  p a s s  any f u r t h e r  l abou r  laws i n .  i t s  f irst  term of 



o f f i c e  because of t h e  o p p o s i t i o n  of t h e  conse rva t ive  major i ty  

i n  t h e  L e g i s l a t i v e  Coun.ci1. It was not  u n t i l  a f t e r  1893 when 

i t  was re turned  t o  power wi th  an. increased  ma jo r i t y  and with 

Seddon, a t  t h e  helm t h a t  i t  was f i n a l l y  a b l e  t o  ' tame' t h e  

Upper House. 

Even. by 1896 un . sa t i s f ac to ry  labour  con.diti0n.s had not  been. 

e l imina ted  and Seddon., who had taken, over  t h e  labour  p o r t f o l i o  

from Reeves, i n .  moving a n .  amen.dmen.t t o  t h e  F a c t o r i e s  Act on t h e  

25th  of September 1896 s a i d :  

" I n .  sec t ion .  2  of t h i s  B i l l  hon.ourable members would 
f i n d  t h a t  t h e r e  had been. t h e  sweat ing e v i l  e x i s t i n g ,  
by which persons  employed i n .  f a c t o r i e s ,  though they 
were by t h e  F a c t o r i e s  Act an.d r e g u l a t i o n s  bound t o  
work ce r t a in .  hours ,  had taken. home work an.d s u b l e t  
t h e  same. I' 

The F a c t o r i e s  Act 1901 conso l ida ted  the  1894 and 1896 Acts  

and made minor modi f ica t ions  t o  t h e  requirements  f o r  s a n i t a t i o n ,  

hours of work, a c c i d e n t  r e p o r t i n g ,  i n s p e c t i o n  and admin i s t r a t i on .  

Amen.dmen.ts were made t o  t h e  1901 Act i n  1902 r e l a t i n g  t o  

working hours ,  i n .  1905 provid ing  f o r  r a t e s  of pay,  e .g .  persons  

ove r  20 with 4  y e a r s  s e r v i c e  were t o  r e c e i v e  n.ot l e s s  t h a n  

17/- p e r  week, and i n .  1906 r e g u l a t i n g  carbon. mon.oxide gas .  

Other i n d u s t r i a l  s a f e t y ,  h e a l t h  and wel fa re  measures 

enacted i n .  New Zealand i n  t he  19 th  cen tu ry  included t h e  Coal 

Mines Acts 1886 and 1891,  and t h e  Mining Acts  1886 and 1891,  

each r e q u i r i n g  s a f e  a c c e s s  an.d ' egress  and s a f e  ropes ,  c h a i n s ,  

l a d d e r s  and machinery, an.d p rov id ing  f o r  t h e  s a f e  use of 

exp los ives .  These  provision.^ were reproduced from t h e  e a r l i e r  

B r i t i s h  Mining Acts .  

The Shops and Shop-Assis tants  Act 1894 l i m i t e d  t h e  hours 

of work f o r  women. and young persons  i n  shops t o  52 hours p e r  

week. There were minor amendmen.ts t o  t h i s  Act i n  1895, 1896 

and 1901 a l s o  r e l a t i n g  t o  hours of work. The Shops and O f f i c e s  

Act 1904 was a con.so1idatin.g measure bu t  a l s o  added s p e c i f i c  

r u l e s  f o r  san. i ta t ion.  i n ,  shops a n d  o f f i c e s .  

Amendments t o  t h e s e  Acts have been. made from time t o  t ime 

t h i s  cen tury  and t h e  F a c t o r i e s  Act was conso l ida ted  i n  1921, 

1922,  1937 an.d 1946. The p r e s e n t  F a c t o r i e s  Act 1946 was based 

on. t h e  now out  of d a t e  e a r l i e r  B r i t i s h  s t a t u t e s .  A conso l ida ted  



New Zealand 0ccupat ion.a l  S a f e t y  , Hea l th  and Welfare Act has  

been. recommended ( s e e  Chapter  4.8) .  The Tasmanian. I n d u s t r i a l  

S a f e t y ,  Hea l th  and Welfare  Act 1977 and the  On ta r io  Occupat ional  

Hea l th  and S a f e t y  Act 1978 t o g e t h e r  wi th  t h e  n.ew Acts of A l b e r t a ,  

Saskatchewan., Man.itoba, New Brunswick and B r i t a i n .  should be 

used as models f o r  d r a f t i n g  t h e  proposed New Zea1an.d enactment 

( s e e  P a r t  I11 - Overseas Law). 
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3. Deve1opmen.t of New Zealand Construct ion.  S a f e t y  L a w  

When. i n .dus t r i a1  s a f e t y  , h e a l t h  and wel fa re  laws have been 

r equ i r ed  i n  t h i s  coun.try B r i t i s h  s t a t u t e s  have usua l ly  been 

adopted.  Con.struction. s a f e t y  i s  t h e  exception. .  B r i t i s h  

F a c t o r i e s  Acts and t h e  'n.ot iona1 f a c t o r y '  have n.ot been. 

a c c e p t a b l e  r e g u l a t o r y  con.cepts f o r  t h e  New Lealand c o n s t r u c t i o n  

i n d u s t r y .  From t h e  start a s e p a r a t e  l e g a l  and a d m i n i s t r a t i v e  

framework has been. developed. Accidents  i n  b u i l d i n g  and c i v i l  

en.gin,eerin.g have always been. h igh compared t o  o t h e r  i n d u s t r i e s  

an.d t h e  19 th  cen,tury was n.o d i f f e r e n . t .  D u r i n g  i t s  f i r s t  term 

of o f f i c e  t h e  'Lib-Lab' G0vernmen.t i n ,  a n .  a t t empt  t o  reduce t h e  

number of f a t a l i t i e s  and i n j u r i e s  endeavoured t o  pas s  a 

comprehensive and we l l  d r a f t e d  B i l l  cover ing  t h e  s a f e t y  of 

persons  engaged i n .  const ruct ion. .  

3.1 The 1892 B i l l :  The B i l l  i n . t i t u l e d  "An. Act t o  p rov ide  

f o r  t h e  Inspect ion,  of S c a f f o l d i n g  and o t h e r  Gear Used f o r  t h e  

Con.struction. of Works of an.y Kind" and wi th  t h e  s h o r t  t i t l e  of 

" Inspec t ion  of Bu i ld ing  Appliances" was read a f i r s t  t ime i n  

t h e  House of Represen ta t ives  on Fr iday  the  24 th  of Jun.e 1892. 

(See Appen.dix 'B' ) . 
The Hon.. Mr. Richard John. Seddon., i n .  moving t h e  second 

r e a d i n g  on. t h e  1 7 t h  of August 1892, s a i d :  

'1 ... t h a t  it ( t h e  B i l l )  provided f o r  what had h i t h e r t o  
been. a n ,  omission. i n .  making due and proper  p r o v i s i o n  
f o r  t h e  s a f e t y  of t h e  l i v e s  of t hose  who p r a c t i c a l l y  
engaged i n .  b u i l d i n g  and o t h e r  t r a d e s  i n .  which t h e  use 
of s c a f f o l d i n g  was a n .  a b s o l u t e  n e c e s s i t y .  They had 
t h e i r  in .spect ion of machinery; they  had t h e i r  
in.spection. of f a c t o r i e s ;  and due p r e c a u t i o n  had been. 
taken. by t h e  S t a t e  i n .  s ee ing  t h a t  s t e p s  were adopted 
i n .  a l l  t h e  ca ses  he had a l luded  t o  t o  in.sure t h a t  t h e  
l i v e s  of t hose  engaged t h e r e i n  were not  en.dangered; 
but  so  f a r  as b u i l d i n g s  were con.cern.ed, they  had very 
f  requen.t ly , i n .  d i f  f eren.t  p a r t s  of t h e  colony,  a c c i d e n t s  
occu r r ing ,  an.d s e r i o u s  l o s s  of l i f e .  " 

He then l i s t e d  a number of f a t a l  and s e r i o u s  in. jury acciden. ts  

t h a t  had occurred and emphasised t h e  danger t o  t h e  pub l i c  as 

w e l l  as t o  t h e  workmen.. 

The conse rva t ive  oppos i t i on  of t h e  day s a i d  t h e  B i l l  was 

"meddlesome i n t e r f e r e n c e t '  , ' tunn.ecessary", 'tgran.dmotherly 

l e g i s l a t i o n . "  a n d  t h a t  i t  ". . . would r e q u i r e  ha l f  t h e  population.  

t o  be employed as in .spectors t '  . The B i l l  was discharged i n  t h e  

House on. t h e  27 th  of September 1892, rein. troduced i n  1893 and 



again discharged on. t h e  6 t h  of September 1893. The B i l l  f a i l e d  

due t o  t h e  l e g i s l a t i v e  impasse caused by t h e  con.s,ervative 

m a j o r i t y  i n .  t h e  Upper House and t h e  vigorous  c r i t i c i s m  

expounded i n ,  t h e  House of Rep re sen t a t i ve s .  

No f u r t h e r  a t t emp t  a t  i n t r o d u c i n g  l e g i s l a t i o n .  was made 

u n t i l  1906 a l t hough  P u b l i c  Works Department and l o c a l  body 

eng ineers  and Labour Departmen,t i n s p e c t o r s  d id  c a r r y  o u t  some 

i n s p e c t i o n s  an.d a c c i d e n t  i n v e s t i g a t i o n s  of con.struction.  work 

over  t h e s e  e a r l i e r  y e a r s  under p r o v i s i o n s  i n  1 n . d u s t r i a l  awards 

within. t h e  I.G. & A. Act 1894. 

3.2 The Sca f fo ld ing  Inspec t ion .  Act 1906: This  Act i s  s e t  o u t  

as Appendix ' C '  and i t  w i l l  be s een  t h a t  "gear"  and " s c a f f o l d i n g "  

a r e  broadly  def ined  t o  in.clude a l l  c o n s t r u c t i o n  work over  1 6  

f e e t  i n .  h e igh t  and a l l  i t ems  of p l a n t  and equipment. It 

provided f o r  t h e  appoin,tment of i n s p e c t o r s ,  t h e  n.otif i c a t i o n  of 

a l l  "scaf fo ld in .g l ' ,  t h e  making of r e g u l a t i o n s ,  t h e  i s s u i n g  by t h e  

i n s p e c t o r s  of d i r e c t i o n s ,  cease  work o r d e r s ,  appea l s  a g a i n s t  t h e  

d i r e c t i o n s  t o  t h e  Min i s t e r  of Labour, and f o r  a p e n a l t y  of £20. 

The Hon.. Mr. Millar, t h e  M i n i s t e r  of Labour i n  t h e  'Lib- 

Lab' Government t h a t  held off  i c e  u n t i l  1912,  i n  moving t h e  sec0n.d 

r e a d i n g  s a i d  t h a t :  

"Bui ld ings  i n .  t h e  co1on.y were ge t t i n .g  h ighe r  an.d h igher  
every  yea r  and t h e r e  was n,o system of in.spection. 
anywhere. Loca l  bod ies  had made spasmodic e f f o r t s  bu t  
nothing gen.era1 had been. done. The B i l l  had been 
submit ted  t o  t h e  workers con.cern.ed and a l s o  t o  t h e  
Employers ' Federat ion. .  I' 

M r .  Edward T regea r ,  t h e  f i r s t  S e c r e t a r y  of Labour, i n .  
reviewing t h e  f i r s t  few months of o p e r a t i o n  of t h e  Act s t a t e d  

i n .  h i s  1907 A n n u a l  Repor t  t h a t :  

"Under t h e  Scaf f  01din.g 1n.spection Act ,  I n s p e c t o r s  
have been. appoin.ted i n .  t h e  f o u r  c h i e f  c i t i e s ,  and 
have been. d i l i g e n t l y  c a r r y i n g  ou t  t h e i r  d u t i e s .  The 
appoin.tmen.ts w i l l  be of g r e a t  s e r v i c e  i n  guard ing  
l i f e  and l imb from i n j u r y  i n .  b u i l d i n g  o p e r a t i o n s  and 
t h e  Act i s  one which meets wi th  much approva l  from 
t h e  workers. " 

Regula t ions  f o r  t h e  e r ec t i on .  of s c a f f o l d s  f o r  b r i c k l a y e r s ,  

p l a s t e r e r s  and p a i n . t e r s ,  an.d f o r  l a d d e r s ,  swinging s t a g e s  an.d 

t h e  cover ing  of j o i s t s  were made un.der t h e  Act on. t h e  1 7 t h  of 



December 1906 (N.Z. Gaz. 1906 p.3222). 

The Act was amended i n .  1907 t o  g ive  i n s p e c t o r s  con.tro1 

over  a l l  s c a f f o l d i n g ,  t o  provide f o r  l a d d e r s  t o  exten.d 5 f e e t  

beyond the  h ighes t  l e v e l  t o  which i t  a f fo rded  a c c e s s ,  f o r  l i f t s  

t o  have automat ic  ca t ches  f i t t e d  and f o r  t h e  r e p o r t i n g  of 

a c c i d e n t s .  I n ,  t h e  same yea r  a n  a d d i t i o n a l  regula t ion .  was made 

a l l owing  i n s p e c t o r s  d i s c r e t i o n a r y  power t o  approve a l t e r n a t i v e  

types  of s c a f f o l d i n g  (Gaz. 1907 p.674). 

The S c a f f o l d i n g  I n s p e c t i o n  Act 1908 was a pure  c o n s o l i d a t i o n  

of t h e  1906 and 1907 Acts.  The 1908 Regu1ation.s (Gaz. 1908 

pp. 846 & 1525 ) presc r ibed  requirernen,ts f o r  t r i p o d  g a n t r i e s ,  

hand-cranes , d e r r i c k s ,  g u a r d - r a i l s  on working p la t forms  1 0  f e e t  

i n  h e i g h t  an.d around wel l -holes  and f l o o r  open.in.gs, s c a f f o l d s  f o r  

c a r p e n t e r s ,  n.otif i c a t i on .  of work a c c i d e n t s  and d i r ec t ion .  o r d e r s  

f o r  i n s p e c t o r s .  The S e c r e t a r y  of Labour 's  1908 Annual Report  

h igh l igh ted  a c c i d e n t s  from con tac t  with power l i n e s ,  t h e  use of 

cas t - i ron .  b o l t s  i n .  s c a f f o l d  b r a c k e t s ,  t h e  use of rope g u a r d - r a i l s  

and unsafe l a d d e r s .  I n .  h i s  1909 Report  t h e  S e c r e t a r y  recommended 

t h a t  t h e  l e g i s l a t i o n  should make c l e a r  who was re spons ib l e  f o r  

main ta in ing  scaf f  01din.g when. s e v e r a l  subcon t r ac to r s  were working 

on. a l a r g e  bu i ld ing .  A s  w i l l  be s een  f rom Chapter 5 t h i s  

problem s t i l l  e x i s t s  today!! 

M r .  R. A. Bol1an.d t h e  i n s p e c t o r  appointed f o r  Wellin.gton 

r epo r t ed  a c l a s s i c  work s i t u a t i o n .  i n  1912: 

11 ... a plumber was discovered working from a p o r t i o n  of 
a n  old p a i r  of s t e p s ,  n.early 30 f e e t  above the  ground, 
t h e  s t e p s  stood on t h e  t op  of a l i g h t  box which was 
supported by a small nail  b a r r e l  and t h i s  " sbruc ture"  
was placed upon a p lank  about 9  i nches  wide. A boy 
stood on. t h e  p lank  ho ld ing  t h e  b a r r e l ,  t h e  box an.d t h e  
s t e p s  i n  p o s i t i o n .  "! ! 

The 1918 Regula t ions  (Gaz. 1918 p.1078) conso l ida ted  and 

r epea l ed  the  1906,  1907 an.d 1908 Regula t ions  an.d made minor 

amendments t o  t he  requirements  f o r  l a d d e r s ,  l a d d e r  b racke t s  

a n d  g u a r d - r a i l s .  

3.3 The S c a f f o l d i n g  and Excavation Act 1922: Cons t ruc t ion  

s a f e t y  l e g i s l a t i o n ,  i n  New Zea1an.d has developed as t h e  n.eed has 

become apparen t  a n d  u s u a l l y  as t h e  r e s u l t  of major a c c i d e n t s  

in.volving f a t a l i t i e s .  



On. t h e  1st of February 1922, a t  Endean1s Bui ld ings  

Aucklan.d, a beam on which s c a f f o l d i n g  had been. e r ec t ed  gave 

way an.d f o u r  p a i n t e r s  f e l l  some 75 f e e t  t o  t h e i r  dea th .  The 

beam had been. p laced on. i t s  " f l a t "  i n s t e a d  of on. edge and t h u s  

f a i l e d  due t o  over1oadin.g. 

I n .  a subsequent c l a im  f o r  compensation arising ou t  of 

t h e  a c c i d e n t  a s p e c i a l  ju ry  added a r i d e r  t o  t h e  v e r d i c t  

drawing a t t e n . t i o n  t o  t he  Labour Department 's  neg lec t  i n  
en.f o r c i n g  t h e   provision,^ of t h e  S c a f f o l d i n g  1n.spection Act 1908. 

However t h e  Department had a l r eady  c a l l e d  a con.feren.ce of 

I n s p e c t o r s  and r e p r e s e n t a t i v e s  of t h e  employers and unions.  

This  l e d  i n ,  the  same yea r  t o  t h e  p a s s i n g  of t h e  S c a f f o l d i n g  

and Excavat ion Act 1922. 

This  n.ew measure covered a l l  ope ra t ions  i n  connec t ion  

with  t h e  e rec t ion . ,  demolit ion. ,  o r  a l t e r a t i o n  of bu i ld ings  as 

wel l  as excavatbns f o r  foun.dat ions ,  sewerage, g a s ,  water and 

e l e c t r i c  supply.  It d id  n o t ,  however, app ly  t o  excava t ions  

made d i r e c t l y  by any l o c a l  a u t h o r i t y  o r  p u b l i c  body. 

The requirement under t h e  1908 Act t h a t  n.otice of i n t e n t i o n  

t o  e r e c t  scaffo1din.g over 16 f e e t  i n ,  h e igh t  was t o  be g iven  t o  

t h e  i n s p e c t o r  was a l t e r e d  t o  provide t h a t  n o t i c e  was t o  be 

forwarded before  any person  began. t o  do any b u i l d i n g  work where 

t h e r e  was a r i s k  of an.y person, f a l l i n g  12 f e e t  o r  more, o r  be fo re  

t h e  e rec t ion .  of  a c r a n e ,  o r  before  making a n .  excava t ion  more 

t h a n  5 f e e t  i n  depth .  The person  s u p e r v i s i n g  t h e  e r e c t i o n  of 

scaffo1din.g exceeding 25 f e e t  i n  h e i g h t ,  o r  a c r a n e ,  was requ i r ed  

t o  be c e r t i f i e d  by t h e  i n s p e c t o r  as t o  h i s  competen.ce. Each 

in . spec tor  was empowered t o  o rde r  sa feguards  f o r  t h e  pro tec t ion ,  

of t h e  workmen. a n d  t h e  p u b l i c ,  and t o  condemn and brand any 

gear  t h a t  he considered u n f i t  t o  use. Workers as wel l  as 

employers were made l i a b l e  f o r  breaches  f o r  t h e  f i r s t  t ime and 

t h e  on.us was placed on. t h e  defendant  t o  b r i n g  himself under 

exemption., p rov i so ,  excuse o r  qua l i f i ca t ion . .  For example i f  a n  
in . spec tor  l a i d  an. in.formation. t h a t  t h e  s t i l e s  of a t imber  

l a d d e r  were l e s s  than. t h e  equ iva l en t  of 3 i n c h  by 2  i n c h  

t imber  as requi red  by t h e  r e g u l a t i o n s  t h e  defendant  would be 

r equ i r ed  t o  prove t h a t  t h e  a c t u a l  l a d d e r  contained t h i s  

equiva1en.t t imber.  This  p r o v i s i o n  has been c a r r i e d  forward 

i n t o  t h e  Construction.  Act 1959 as s e c t i o n  27. 



Regulat ions  made i n  1923 (Gaz. 1923 p.2743) under t h e  

new Act conso l ida ted  an.d revoked t h e  1918 Regu1ation.s. 

Add i t i ona l  requirements  were p re sc r ibed  f o r  cran.es and d e r r i c k s ,  

s c a f f o l d s ,  l a d d e r s ,  g a n t r i e s  and excava t ions .  A Board of 

Examin.ers and a s y l l a b u s  f o r  t h e  examination. of in .spectors  were 

a l s o  provided.  

In .1924 ,  t h e  Act was amen.ded t o  cover  a l l  tramway works 

in tended f o r  t h e  c a r r i a g e  of passengers  and t o  r e q u i r e  n o t i c e  

t o  be given before  any person. commenced b u i l d i n g  work i f  a t  any 
time a person. might i n c u r  t h e  r i s k  of a f a l l  of 12 f e e t  o r  

more. It had been held by t h e  Court t h a t  un.der t h e  p r i n c i p a l  

Act n o t i c e  was not  r equ i r ed  un , t i l  t h e r e  a c t u a l l y  e x i s t e d  a 

r i s k  of f a l l i n g  12 f e e t  o r  more. S i m i l a r l y ,  t h e  Act was 

amended t o  r e q u i r e  n.otice of t h e  commen.cemen.t of any excava t ion  

work of any dep th  i f  t h e  excava t ion  was within.  a d i s t a n c e  of 

5 f e e t  from any b u i l d i n g  t h a t  was more t h a n  12 f e e t  i n  he igh t .  

1nstan.ces had occurred where excava t ions  l e s s  t han  5 f e e t  i n  

d e p t h  had been, made c l o s e  t o  a d j o i n i n g  b u i l d i n g s  caus ing  t h e  

b u i l d i n g s  t o  c o l l a p s e .  

The 1923 regu1ation.s  were revoked i n ,  1935 an.d rep laced  
w i t h  a n .  updated s e t  ( G a s .  1935 p .  3337) fo l lowing  con.sultat ion,  

wi th  t h e  employers ' an.d workers ' organ.isat ion.s  con.cern.ed. I n .  

p a r t i c u l a r ,  f u r t h e r  sa feguards  f o r  s t e e l  framed bu i ld ings  an.d 
excava t ions  were provided.  

The Act was amended i n .  1948 t o  i nc lude  excava t ions  made 

by l o c a l  a u t h o r i t i e s  an.d by p u b l i c  bodies .  The d e f i n i t i o n  of 

"building-work" was exten,ded t o  in.clude "cleanin.gl ' ,  t h a t  of 

"scaffo1din.g" t o  i nc lude  "suspen.ded s c a f f o l d i n g "  an.d "boatswains ' 
c h a i r s 1 ' ,  an.d t h a t  of "excavation," t o  i nc lude  " s h a f t s  and 

wel ls" .  The Act was exten,ded t o  bind t h e  Crown., but  t h e  e f f e c t  

of t h i s  p r o v i s i o n  i s  l i m i t e d  ( s ee  Chapter  5 . 4 ) .  An. amendment 

made by t h e  S t a t u t e s  Amendment Act 1949 allowed f o r  r e g i s t e r e d  

engineers  employed by t h e  Crown o r  by l o c a l  a u t h o r i t i e s  t o  be 

i n s p e c t o r s  f o r  work under t h e i r  d i r e c t  c o n t r o l .  

I n  1951 t h e  Act was again. amen.ded and "con.struction.  work" 

was def ined  f o r  t h e  f i r s t  t ime as: 

11 ... an.y work i n .  con.n.ection. wi th  t h e  c o n s t r u c t i o n ,  
r e p a i r ,  o r  main.ten.an.ce of roads ,  s t r e e t s ,  f o o t p a t h s ,  
a c c e s s  lan.es,  r i g h t  of ways, motorways, r a i l w a y s ,  
cableways,  tramways, aerodromes, ha rbour s ,  wharves, 
e l e c t r i c i t y  o r  te lephone o r  t e l e g r a p h  r e t i c u l a t i o n ,  
r e s e r v o i r s ,  p i p e l i n e s ,  aqueduc ts ,  tun,n.els an.d 
rec lamat ions .  " 



Thus t h e  Act now covered a l l  b u i l d i n g  and c i v i l  eng inee r ing  

work. The 1951 amen.dmen.t a l s o  provided f o r  t h e  making of 

regu1ation.s  f o r  t h e  s a f e t y ,  h e a l t h  and wel fa re  of persons  

employed un.der t h e  Act.  The Hon.. Mr. S u l l i v a n ,  t h e  Min i s t e r  

of Labour f o r  t h e  Na t iona l  Govern.men.t, i n .  moving t h e  second 

r ead ing  s a i d  : 

"This provis ion.  has been. asked f o r  by labour  o r g a n i s a t i o n s .  
Hon.ourable gentlemen. w i  11 kn.ow t h a t  i t  does happen. 
t h a t  b u i l d i n g  and con.s t ruct ion work is  c a r r i e d  on. without 
f a c i l i t i e s  t h a t  a r e  e s s e n t i a l  i n  t h e  i n t e r e s t s  of t h e  
men. being provided.  I n  such c a s e s  t h e  Department w i l l  
have t h e  power by r e g u l a t i o n  t o  s e e  t h a t  t h e  s a n i t a r y  
an.d housing con.di t ions  and o t h e r  necessary cond i t i ons  
a r e  provided f o r  t h e  men.. " 

These wel fa re  requirements  have been c a r r i e d  forward i n t o  t h e  

Con.struction Act 1959,  and t h e  i n s p e c t o r s  a r e  requi red  t o  

e x e r c i s e  d i s c r e t i o n .  where t h e  work i s  of a minor n,ature such 

as s h o r t  d u r a t i o n  mainten.an.ce , r e p a i r  o r  a l t e r a t i o n s .  

3.4 The 1957 D . I . C .  S c a f f o l d i n g  Col lapse:  A t  2 .30 p.m. on 

Wednesday t h e  8 t h  of May 1957 a s t e e l  s c a f f o l d  84 f e e t  h igh 

crashed on to  t h e  pavement of one of t he  b u s i e s t  shopping 

s t r e e t s  i n .  Wellin.gton. i n .  f r0n.t  of t h e  l a r g e  D . I . C .  depar tmental  

s t o r e .  Two p e d e s t r i a n s  were k i l l e d ,  some n ine  people i n j u r e d  

and i t  was miraculous t h a t  t h e  c a s u a l t i e s  were n.ot g r e a t e r .  

A s  t h e  tangled mass descen.ded many people  were qu ick  enough 

t o  escape by run.ning from beneath t h e  f a l l i n g  verandah. Some 

of t h e  workmen on. t h e  s c a f f o l d  ' rode it  down.' and were not  

s e r i o u s l y  in.jured while o t h e r s  ran. a l o i g  t h e  upper s c a f f o l d  

planks  and escaped t o  t h e  remaining p o r t i o n s  of t h e  s c a f f o l d .  

The s c a f f o l d  had been. supported by t h e  roof of t he  D . I . C .  

veran.dah 11 f e e t  above t h e  f o o t p a t h  and had been e rec t ed  i n .  
p rog re s s ive  s t a g e s  ar0un.d t h e  b u i l d i n g  f o r  t h e  purpose of 

c a r r y i n g  ou t  l i g h t  r e p a i r  a n d  p a i n t i n g  main.ten.ance t o  t h e  

e x t e r i o r  s tone  and p l a s t e r  work. A v i s u a l  i n s p e c t i o n  of t h e  

scene a f t e r  t h e  tang led  s t e e l  t ub ing  had been removed revea led  

t h a t  45 f e e t  of t h e  veran.dah had co l l apsed  on.to t h e  pavement, 

and t h a t  two s t e e l  j o i s t s  i n .  t h e  veran.dah roof had broken 

l o o s e  a t  t h e i r  o u t e r  en.ds from t h e  heavy i n c l i n e d  s t e e l  hanger 

rods .  



The t ragedy  gain.ed ' f r o n t  page'  p u b l i c i t y  an.d a Royal 

Commission. of Inqu i ry  was immediately s e t  up by t h e  Government 

under t h e  chairmanship of t h e  l a t e  S i r  Ar thur  Tynda l l ,  and wi th  

two o t h e r  pr0minen.t c i v i l  eng ineers  as members, t o  in.quire i n t o  

an.d r e p o r t  upon. t h e  fol1owin.g mat te rs :  - 
The cause  of t h e  a c c i d e n t ;  

The type and s t r u c t u r e  of t h e  s c a f f o l d i n g  used,  and 
i t s  s t a b i l i t y  f o r  t h e  c l a s s  of work f o r  which it  
was e r e c t e d ,  having p a r t i c u l a r  regard  t o  t h e  s a f e t y  
of t h e  workers and t h e  p u b l i c ,  and whether it 
complied wi th  a l l  e x i s t i n g  s t a t u t e s  and r e g u l a t i o n s  
r e l a t i n g  t h e r e t o ;  

The competence of t h e  persons  r e spons ib l e  f o r  t h e  
e r e c t i o n  an.d d i smant l ing  of t h e  s c a f f o l d i n g ;  

The e f f i c i en . cy  and adequacy of t h e  inspec t ion .  of 
t h e  s c a f f o l d i n g  by t h e  person. o r  persons  r e s p o n s i b l e  
f o r  t h a t  inspect ion, ;  

The a d m i n i s t r a t i o n  of t h e  Scaf f  01din.g and Excavation. 
Act 1922 and of t h e  r e g u l a t i o n s  made under t h e  Act;  

 suggestion,^ f o r  t h e  prevention.  as f a r  as p o s s i b l e  
of similar a c c i d e n t s  i n  t h e  f u t u r e  , an.d gen.era l ly  
t o  i n q u i r e  i n t o  and r e p o r t  upon such o t h e r  ma t t e r s  
a r i s i n g  an,d i n  p a r t i c u l a r  t o  r e p o r t  your op in ion  
whether a n g  a d d i t i o n a l  l e g i s l a t i o n  i s  necessary 
an,d whether t h e  r e g u l a t i o n s  included i n  t h e  
e x i s t i n g  l a w  p rov ide  f o r  reasonable  an.d proper  
sa feguards  a g a i n s t  similar a c c i d e n t s ,  o r  whether 
any amendments o r  a d d i t i o n s  t o  them a r e  requi red ."  

Commission, sat on. 39 days from June t o  Augus t  1957,  

witn.esses and considered 159 e x h i b i t s .  It r epo r t ed  on 

t h e  25 th  of September 1957 and found t h a t  t h e  cause  of t h e  

c o l l a p s e  was the  over load ing  of 2 bays of t h e  s c a f f o l d  wi th  

dismant led tubes  an.d held  t h a t  t h e  l e g i s l a t i o n ,  p a r t i c u l a r l y  

t h a t  cover ing  s t e e l  s c a f f o l d i n g ,  was inadequa te  and confused.  

The Commission. recommen.ded t h a t  t h e  Sca f f  o ld i tg  and 

Excavation, Act 1922 and t h e  Sca f fo ld ing  Regula t ions  1935 be 

completely overhauled an.d a n.ew s t a t u t e  en.acted, t h a t  

disman.tlin.g of s c a f f o l d i n g  be covered by t h e  n.ew Act ,  t h a t  

s c a f f o l d e r s  be c e r t i f i c a t e d  by examination,  t h a t  confus ion  

and over lapping  with  t h e  B o i l e r s ,  L i f t s  and Cranes Act 1950 

an.d t h e  Q u a r r i e s  Act 1944 be e l i m i n a t e d ,  t h a t  d e t a i l e d  

r e g u l a t i o n s  be made cover ing  metal  s c a f f o l d i n g ,  and t h a t  t h e  



inspec t ion .  of s c a f f o l d i n g  an.d excava t ion  funct ion.  be upgraded 

i n t o  proper  focus  w i th  t h e  o t h e r  m u l t i f a r i o u s  r e s p o n . s i b i l i t i e s  
of t h e  Department of Labour ; 

3.5 The Con.struction. Act Advisory Committee: Following t h e  

r e p o r t  of t h e  Royal Commission. t h e  M i n i s t e r  of Labour s e t  up a 

committee con.sistin.g of 3 r e p r e s e n t a t i v e s  of t h e  Employers' 

F e d e r a t i o n  and 3 from t h e  F e d e r a t i o n  of Labour and with a c i v i l  

en.gin.eer seconded from t h e  Min i s t ry  of Works as chairman 

( M r .  E. E .  Hen.driksen., l a t e r  t o  be appointed t h e  f i r s t  Chief 

S a f e t y  Engin.eer un.der t h e  Cons t ruc t ion  Act 1959) .  
This  committee considered i n  d e t a i l  t h e   recommendation.^ 

of t h e  Royal Commission an.d proceeded f i r s t  t o  p repa re  a new 

B i l l  which u l t i m a t e l y  became t h e  Construction.  Act 1959 and t h e n  

produced a d r a f t  of t h e  r e g u l a t i o n s  which became t h e  

Con.struction Regu1ation.s 1961. 

The Con.struction. Act Advisory Committee s t i l l  e x i s t s  and 

has two of i t s  o r i g i n a l  members. It n.ow meets a t  l e a s t  once a 

yea r  t o  cons ider  amen.dmen.ts an.d addi t i0n.s  t o  t h e  l e g i s l a t i o n  

an.d t o  adv i se  on. suppor t ing  p u b l i c a t i o n s  such as t h e  Codes of 
P r a c t i c e  ( s e e  Chapter  4 . 5 )  and Guides i s sued  under t h e  Act. 

The r o l e  of t h e  Committee has changed over i t s  22 yea r s  

exis ten.ce  from a 'working group' t o  a 'soundin.g board '  an.d i t s  
adv i so ry  na ture  has been. accen.tuated i n  r e c e n t  yea r s .  

Add i t i ona l  r ep re sen , t a t i ves  have been appointed from time t o  

t ime ,  e.g. t h e  Con. t ractors  F e d e r a t i o n ,  t h e  Master Bu i lde r s  

Federat ion. ,  t h e  Bu i ld ing  Research A s s o c i a t i o n ,  t h e  Accident 

Compen.sation. Commission., t h e  F i r e  S e r v i c e  Commission, t h e  

Municipal  Corpora t ions ,  t h e  Coun.ties Associa t ion. ,  t h e  Min i s t ry  

of Works and Development. and t h e  Min i s t ry  of Energy. The 

Committee i s  n.ow considered t o  be s u f f i c i e n t l y  represen . ta t ive  
of t h e  i n d u s t r y  so  t h a t  i f  t h e  M i n i s t e r ,  o r  t h e  Department, o r  

0n.e of t h e  p a r t i e s ,  wishes t o  o b t a i n  t h e  i n d u s t r y ' s  views t h e  
members a r e  consu l ted  e i t h e r  by te lephone o r  by c a l l i n g  a meeting. 

Sub-committees have been s e t  up from time t o  time t o  cons ide r  

var ious  s p e c i a l i s t  techn.ica1 ma t t e r s  and t o  r e p o r t  back t o  t h e  

m a i n .  Committee. 

3.6 The Con.struction. Act 1%: The B i l l ,  as recommended by 

t h e  Cons t ruc t ion  Act Advisory Committee, was int roduced i n t o  

t h e  House of Represen ta t ives  towards t h e  end of t h e  1958 



par l iamentary  sess ion. ,  and i n t e r e s t e d  p a r t i e s  were given a n  
opportun.i ty t o  examine it over t h e  r e c e s s .  Subs t an . t i a l l y  

t h e  same B i l l  was re in t roduced  i n .  1959 by t h e  Labour 

Governmen.t, which had j u s t  taken. over  o f f i c e ,  and was r e f e r r e d  

t o  t h e  labour  B i l l s  Committee f o r  cons idera t ion .  and f u r t h e r  

submissions from t h e  va r ious  r ep re sen . t a t i ves  of t h e  c o n s t r u c t i o n  

i n d u s t r y .  

A s l i g h t l y  a l t e r e d  B i l l  was re tu rned  t o  t h e  House and i n  

moving i t s  t h i r d  r ead ing  on. t h e  1 7 t h  of September 1959 t h e  Hon. 

Hacket t  t h e  Min,ister  of Labour s a i d :  

, "The o b j e c t i v e  of t h e  B i l l  i s  t o  b r i n g  about  g r e a t e r  
s a f e t y  i n .  t h e  b u i l d i n g  an.d con.struction.  in.dustry.  
Recent f i g u r e s  show t h a t  over t h e  p a s t  few y e a r s  t h e r e  
has been. no d iminut ion  i n .  t h e  a c c i d e n t  r a t e .  During 
1957,  t h e  l a t e s t  yea r  f o r  which s t a t i s t i c s  a r e  
a v a i l a b l e ,  7,227 were i n j u r e d  i n  t h e  in.dustry a t  a 
c o s t  of £449,078 i n .  compen.sation. a l o n e ,  n.ot t o  mention 
t h e  c o s t  of t h e  man ,  hours l o s t .  Twelve persons  were 
k i l l e d ,  t h r e e  were t o t a l l y  and permanently d i sab l ed  
an.d 147 s u f f e r e d  permanent p a r t i a l  d i s a b i l i t y .  The 
s o l e  a i m  of t h i s  B i l l  i s  t o  reduce t h e  number of such 
acciden. ts .  " 

The m a i n .  f e a t u r e s  of t h e  n.ew law were t h a t  t h e  Act was t o  

be adminis tered by a q u a l i f i e d  p r o f e s s i o n a l  eng inee r ,  t h a t  t h e  

more hazardous works were t o  be n o t i f i e d  t o  t h e  Department and 

t h a t  t h e  employer would be p r i m a r i l y  r e s p o n s i b l e  f o r  compliance 

an.d would be r equ i r ed  t o  appoin t  a s a f e t y  s u p e r v i s o r  on 

n o t i f i a b l e  work1. 

The only q u e s t i o n  debated i n .  t h e  House was t h e  unique 

provis ion,  of n.omin.atin.g a n .  en.gin.eer r a t h e r  t h a n  t h e  Min,ister  

o r  t h e  Perman.en.t Head as t h e  admin . i s t ra tor  of t h e  Act. Over 

t h e  20 y e a r s  of operat ion.  of t h e  Act t h e r e  have been. only  two 

engin.eers appointed and i n .  p r a c t i c e  both have been prepared 

t o  accep t  departmen.ta1 p r a c t i c e s  and procedures  f o r  t h e  

admin . i s t ra t ion  of t h e  Act but  both have j e a l o u s l y  guarded t h e  

r i g h t  t o  determine techn.ica1 ques t ions .  

The Act t oge the r  with t h e  Regula t ions  an.d t h e  var ious  

pub1ication.s  p rov ide  a reasonably comprehen.sive code f o r  s a f e  

working p r a c t i c e s  f o r  a l l  f a c e t s  of b u i l d i n g ,  c i v i l  

en.gin,eerin.g an.d a s s o c i a t e d  t r a d e s ,  and over  100,000 workmen. 

a r e  covered by t h e  p r o v i s i o n s .  The l e g i s l a t i o n  i s  under review 

on, a con.tinuin.g b a s i s  an.d t h e  Act has  been. amended each yea r  



s i n c e  1966 and t h e  Regula t ions  have been added t o  and 

amended each yea r  s i n c e  1965 except  f o r  1966, 1968, 1976 an.d 

1978. (See Appen.dix A f o r  a reproduction.  of t h e  Cons t ruc t ion  

Act 1959 and t h e  Amendments. ) 





PART I1 -- 
ADMINISTRATION AND - U W  

4. Implementation, and P o l i c x  

The purpose,  e f f e c t ,  e x t e n t  and app l i ca t ion .  of t h e  

Con.struction Act 1959,  i t s  implemen.tation,, an.d such empi r i ca l  

s u b j e c t s  as san.ction.s , p o l i c y  and p r a c t i c e ,  codes of p r a c t i c e ,  

education. ,  o t h e r  l e g i s l a t i o n  and reform a r e  examined i n  t h i s  

chap te r .  

4 .  Purpose an.d E x t e a :  A s  can. be seen. f rom P a r t  I ,  New 

Zealand con.struction.  s a f e t y  law has developed as the  p r a c t i c a l  

needs have a r i s en . ,  and n.ew s t a t u t e s  have been passed a f t e r  

s e r i o u s  a c c i d e n t s  have occurred.  The 1906 Act r e s u l t e d  from 

a growing number of f a t a l i t i e s  and s e r i o u s  i n j u r y  a c c i d e n t s ,  

and t h e  1922 an.d 1959 Acts a r e  d i r e c t l y  a t t r i b u t a b l e  t o  t h e  

Endean a n d  D . 1  .C .  s c a f f o l d i n g  c o l l a p s e s .  The var ious  

amendment Acts an.d regu1ation.s have developed as t h e  s p e c i f i c  

needs have a r i s e n .  

The purpose of t he  Cons t ruc t ion  Act 1959 i s  t h e  obvious 

one of reducin.g a c c i d e n t s  and provid ing  reasonably s a f e  working 

con.dit ions f o r  t hose  engaged on. c o n s t r u c t i o n  work. B u t  of 

course  acciden. ts  a r e  not  reduced j u s t  by p a s s i n g  law and a r e  

not e n t i r e l y  elimin.ated even. i f  t h e  p r o v i s i o n s  a r e  complied 

wi th  t o  t h e  f u l l .  Each workman i s  l i m i t e d  by h i s  own. an.d h i s  

f e l l o w  work men.'^ awaren.ess and a c t i o n s ,  and h i s  l a c k  of 

unders tanding of even. t h e  elementary law of n a t u r e ,  s t a t i c s  and 

dyn.amics i n .  t h e  modern. techn.ologica1 complex. Legis la t ion .  can 

only  reduce t h e  f o r e s e e a b l e  a c c i d e n t s  and a t  i t s  b e s t  s a f e t y  

law i s  only a code,  compliance of which w i l l  p rovide s a f e  

means of c a r r y i n g  ou t  conven.tion.al work ope ra t ions .  The w r i t t e n  

law ten.ds t o  be a t  l e a s t  one s t e p  behind c k n g i n g  technology 

because s a f e t y  law develops as acciden.ts  occur  and t h e  need and 

a so lu t ion .  becomes apparen t .  Another f a c t o r  i s  t h e  time 

con.sumin,g na ture  of t h e  con ,su l ta t ive  an.d law d r a f t i n g  process .  

It has been. found,  however, t h a t  even. t h e  starting of t h e  d i scus -  

s i o n s  about  a s a f e t y  problem has a n  immediate and s u r p r i s i n g l y  

quick reac t ion .  throughout  in .dust ry ,  an.d c o n t r a c t o r s  u s u a l l y  

adopt  t h e  c o r r e c t  procedures  before  the  law appears  i n  i t s  

f  i n . a l  wr i t ten .  form. 



The Construction.  Act 1959 i s  design.ed: 

" t o  make b e t t e r  p r o v i s i o n  f o r  t h e  s a f e t y  and welfare  
of pers0n.s engaged i n  c o n s t r u c t i o n  work". 

However, s . 3 ( 2 )  exten.ds i t s  scope t o  cover  t h e  s a f e t y  of a l l  

pe r sons ,  i nc lud ing  t h e  g e n e r a l  p u b l i c ,  who a r e  l a w f u l l y  w i t h i n  

t h e  v i c i n i t y  of t h e  work. 

The Act has a wide coverage and t h e  d e f i n i t i o n  i n  s .2  

in .d ica tes  t h e  exten.t  of t h e  a c t i v i t i e s  and under takings  

included : 

""Con.struction. work" mean.s any work i n  conn,ection with  
t h e  c o n s t r u c t i o n ,  e r e c t i o n ,  i n s t a l l a t i o n ,  c a r r y i n g  
o u t ,  r e p a i r ,  main.ten,an.ce, c l e a n i n g ,  p a i n t i n g ,  
ren.ewa1, removal,  a l t e r a t i o n ,  d i sman t l i ng ,  o r  
demolit ion.  of - 

( a )  A n g  b u i l d i n g ,  e r e c t i o n ,  e d i f i c e ,  s t r u c t u r e ,  
wall, f e n c e ,  o r  chimn.ey, whether con.structed 
wholly o r  p a r t l y  above o r  below gr0un.d l e v e l :  

( b )  Any r o a d ,  motorway, harbour works, r a i lway ,  
cableway, tramway, c a n a l ,  o r  aerodrome: 

( c )  Any d ra inage ,  i r r i g a t i o n ,  o r  r i v e r  c o n t r o l  
work: 

( d )  An.y e l e c t r i c i t y ,  wate r ,  g a s ,  t e lephone ,  o r  
t e l e g r a p h  r e t i c u l a t i o n :  

( e  ) An.y b r i d g e ,  v i a d u c t ,  dam, r e s e r v o i r ,  
ear thworks ,  p i p e l i n e ,  aqueduc t ,  c u l v e r t ,  d r i v e ,  
s h a f t  , tun.n.el, o r  reclamat ion:  

( f  ) An.y s c a f f o l d i n g ;  
and in.cludes any work i n .  con.n.ection. with any excava t ion ,  
s i t e  p repara t ion . ,  o r  p repa ra to ry  work, c a r r i e d  o u t  
f o r  t h e  purpose of any c o n s t r u c t i o n  work; 
and a l s o  i n c l u d e s  t h e  use of any p l a n t ,  t o o l s ,  g e a r  
o r  m a t e r i a l s  f o r  t h e  purpose of any c o n s t r u c t i o n  
work; 
and a l s o  i n c l u d e s  any such work c a r r i e d  ou t  underwater,  
i nc lud ing  work on. s h i p s ,  wrecks, buoys, r a f t s  , and 
o b s t r u c t i o n s  t o  nav iga t ion ;  
and a l s o  i nc ludes  any in . spec t ion  o r  o t h e r  work 
c a r r i e d  ou t  f o r  t h e  purpose of a sce r t a in . i ng  whether 
cons t ruc t ion .  work should be c a r r i e d  out ."  

Except ions: 
1. The Act a p p l i e s  only  t o  " c o n s t r u c t i o n  work" c a r r i e d  o u t  

by a n ,  "employer" by way of h i s  t r a d e  o r  bus iness  . . s.3 (4) .  
2 .  The Act does  n.ot app ly  t o  underground c o a l  mining . . s. 3 ( 5 )  

o r  any work i n  a quar ry  un le s s  t h a t  quar ry  i s  dec la red  

t o  be  construction. work" . . s . 3 ( 6 ) .  A l l  q u a r r i e s  on 

t h e  Waitaki  Power P r o j e c t s  , t h e  Homer Tunnel. and some 

o t h e r  p r o j e c t s  which were t e c h n i c a l l y  "quar r ies1 '  have 

been. dec la red  " c o n s t r u c t i o n  work". 



3. The Act does not  app ly  t o  "con.struction.  work" c a r r i e d  o u t  

by members of t h e  New Lealand armed f o r c e s  i n .  t h e  course  

of t h e i r  d u t i e s  .. s.32.  This  exemption. has been accep ted  

f o r  defence e x e r c i s e s  but some c o n t r a c t o r s  have ob jec ted  
t o  t h e  r e l axa t ion .  of l e g a l  s t anda rds  when t h e  armed f o r c e s  

a r e  engaged on. p u b l i c  works such as t h e  con .s t ruc t ion  and 

demol i t ion  of b r idges .  

4.2 Implementation 

Con,struction. S a f e t y  E n ~ i n e e r s :  ---- The Act i s  adminis te red  by t h e  

Chief Cons t ruc t ion  S a f e t y  Engineer ,  under t h e  g e n e r a l  d i r e c t i o n  

of t h e  S e c r e t a r y  of Labour, and t h i s  eng ineer  must be: 

"a f i t  person. wi th  s u i t a b l e  eng inee r ing  exper ience and 
q u a l i f i c a t i o n s  comparable wi th  t h e  s tandard  requi red  
f o r  r e g i s t r a t i o n  under t h e  Engineers  R e g i s t r a t i o n  Act 
1924." ( s . 4 )  

Two persons  have held t h i s  p o s i t i o n ,  t h e  f i r s t  incumbent from 

1960 t o  1968,  and t h e  a u t h o r  of t h i s  t h e s i s  s i n c e  1968, and 

bo th  had p rev ious ly  been. sen.ior en.gin.eers with t h e  Minis t ry  of 

Works. 

The Con.struction Amendment Act 1978 provides  f o r  t h e  
appoin.tment of Con.struction. S a f e t y  Eng inee r s ,  and t h e  Amendment 

of 1973 f o r  t h e  de lega t ion .  of powers by t h e  Chief Con.struction. 

S a f e t y  En.gin.eer. A t  p r e s e n t  t h e r e  a r e  two eng inee r s  appointed 
as Construction.  S a f e t y  Engineers ,  one q u a l i f i e d  i n .  c i v i l  

engin.eerin.g, and t h e  o t h e r  i n  mechanical eng ineer ing .  

Con.struction. Saf e t y  I n s p e c t o r s :  App0intmen.t~ a r e  made un.der 

s.5 and t h e i r  p r i n c i p a l  f u n c t i o n s  as s e t  ou t  i n .  s . 6  a r e  t o  

promote an.d a d v i s e  on. s a f e t y ,  t o  ensure  t h a t  the- Act i s  complied 
wi th ,  t o  i n .ves t iga t e  acciden. ts  and t o  p reven t  o r  l i m i t  

a c c i d e n t s .  It can. be seen. t h a t  t h e  i n s p e c t o r ' s  p o l i c i n g  o r  

enforcement r o l e  i s  only one of a number of f u n c t i o n s .  

4 .3  Departmental  P o l i c y  and P r a c t i c e :  One of t h e  p r i n c i p a l  

f u n c t i o n s  of S t a t e s  i s  t o  s ecu re  t h e  s a f e t y  of i t s  s u b j e c t s ,  

which inc ludes  t h e  workforce,  a n d  t h e r e f o r e  it has been. 
t r a d i t i o n a l  f o r  i n d u s t r i a l  s a f e t y  l e g i s l a t i o n  t o  be 

admin.istered within. c e n t r a l  govern.men.t r a t h e r  than, by l o c a l  

a u t h o r i t i e s ,  p u b l i c  co rpo ra t ions  o r  p r i v a t e  o rgan i sa t ions .  
Also by r e t a i n i n g  c o n t r o l  of s a f e t y  law c e n t r a l  government i s  

a b l e  t o  b r i n g  about  t h e  necessary degree  of ac t ion ,  r equ i r ed  



when. a c c i d e n t s  i nvo lv ing  l i f e  and l imb do occur .  In .dus t r i a1  

s a f e t y  i s  in.tertwin.ed wi th  i n d u s t r i a l  r e l a t i o n s  and many 

d i s p u t e s  a r e  concerned with  s a fe ty ,  h e a l t h  and welfare  ma t t e r s .  

I n .  some d i s p u t e s  s a f e t y  i s  made a n  i s s u e  by one o r  more of t h e  

p a r t i e s  i n  o rde r  t o  c r e a t e  a n .  emotive atmosphere an.d a degree  

of urgency. 

The implemen.tation of s a f e t y  i s  c o s t l y  and i t  i s  b a s i c a l l y  

a n.on-revenue e a r n i n g  a r e a  of a d m i n i s t r a t i o n  and ,  t he re f  o r e ,  it 
i s  cont in ,ual ly  un.der t h e  watchful  eye of t h e  ' p r u n e r s ' .  From 

time t o  time arguments have been. p u t  forward f o r  charging f e e s  

t o  recover  t h e  c o s t s  of t h e  s a f e t y  i n s p e c t o r a t e  a c t i v i t i e s  b u t ,  

a l t hough  i t  i s  accepted t h a t  f a c t o r i e s  should pay r e g i s t r a t i o n  

f e e s ,  con. t ractors  have been r e l u c t a n t  t o  a g r e e  t o  t h e  concept 

of paying f o r  s a f e t y  on c o n s t r u c t i o n ,  p a r t i c u l a r l y  because 

s u b s t a n t i a l  sums a r e  spen t  t o  meet t h e  s t a t u t o r y  requirements .  

However, i n  a number of t h e  A u s t r a l i a n .  an.d Canadian. S t a t e s  and 

Provinces  f e e s  a r e  pa id  as a percen tage  of t h e  c o n t r a c t  p r i c e  

( see  P a r t  111). I n .  New Zealand,  a p p 1 i c a n . t ~  f o r  c e r t i f i c a t e s  

of c0mpeten.c~ a r e  r equ i r ed  t o  pay f e e s  t o  cover  t h e  c o s t s  of 

t h e  courses  and  examination.^. 

The cons t ruc t ion ,  s a f e t y  in . spec tora te  s e r v i c e  i s  kep t  t o  

a minimum accep tab le  l e v e l  i n  terms of s t a f f  numbers and 

r e s o u r c e s  such as t ran . spor t  and g e n e r a l  admin . i s t ra t ion .  A s  

w i l l  have been. seen. from P a r t  I the  only  t imes  t h e r e  have been 

any major rev iews  o r  upgrading have been, a f t e r  s e r i o u s  a c c i d e n t s  

in.vo1vin.g l o s s  of l i f e .  Between. t h e s e  major acciden. ts  , an,d 

p a r t i c u l a r l y  i n .  t imes of recession. ,  i t  has been. d i f f i c u l t  t o  

s u b s t a n t i a t e  an.d r e t a i n  reason.able s t anda rds  t o  en.able a n .  
adequa te  s e r v i c e  t o  be provided.  

I n .  t h e  f inal  an .a lys i s  t h e  q u e s t i o n  of how much s a f e t y  t o  

p rov ide  i s  l i k e  a s k i n g  how much defence i s  r equ i r ed .  It i s  

d i f f i c u l t  t o  e s t a b l i s h  a n  accep tab le  norm and i t  i s  a f i n a n c i a l  

and p r a c t i c a l  i m p o s s i b i l i t y  t o  provide a complete i n , s p e c t o r i a l  . 

coverage.  I n .  any c a s e ,  t h e  Con.struction. Act 1959 c l e a r l y  p l a c e s  

t h e  primary r e s p o n . s i b i l i t y  f o r  compliance on, t h e  employer, and 

t h e  i n . s p e c t o r l s  f u n c t i o n  i s  mainly t o  s ee  t h a t  t h e s e  

r e s p o n s i b i l i t i e s  a r e  accepted.  

A t  p r e s e n t ,  t h e r e  a r e  56 in .spectors  employed un.der t h e  

Con.struction Act 1959 but  4 of t h e s e  a r e  engaged on a d m i n i s t r a t i v e  

and technical work i n .  Head Of f i ce  an.d 1 2  i n  D i s t r i c t s  on 



supe rv i so ry  an.d e d u c a t i o n a l  work. Therefore  t h e  maximum 
number a c t u a l l y  on. t h e  job engaged on i n s p e c t i o n  work over  t h e  
whole country  i s  40. 

4.3.1 The Head Off i c e  Con.struction, S a f e t y  Division.: The Chief 
Cons t ruc t ion  S a f e t y  Engineer ,  t h e  two Cons t ruc t ion  S a f e t y  
Engineers ,  t h e  f o u r  Cons t ruc t ion  S a f e t y  I n s p e c t o r s  and two 
admin , i s t ra t ive  s t a f f  comprise t h e  Head O f f i c e  s t a f f .  A s  w e l l  

as c a r r y i n g  ou t  t h e  s t a t u t o r y  f u n c t i o n s  under t h e  Cons t ruc t ion  
Act 1959,  t h e  Chief Construction.  S a f e t y  Engineer  i s  t h e  
a d m i n i s t r a t i v e  head and con . t ro l l i ng  o f f i c e r  of t h e  Cons t ruc t ion  
S a f e t y  Division.  within. t h e  Departmen.ta1 organ.isation..  The 
Construct ion.  S a f e t y  Engineers  concen t r a t e  on t e c h n i c a l  m a t t e r s  
as they  a r i s e ,  and provide  a p r o f e s s i o n a l  eng inee r ing  c o n s u l t i n g  
s e r v i c e  t o  i ndus t ry .  A t  p r e s e n t ,  work, i s  proceeding on t h e  
p r e p a r a t i o n  of codes of p r a c t i c e  f o r  f a l s ework ,  a s b e s t o s ,  
mechanical p l a n t ,  r i g g i n g ,  b r idge  and road works. 

The Chief Con.struction. S a f e t y  I n s p e c t o r  has  t h e  
r e s p o n s i b i l i t i e s  of co-0rdin.atin.g and c o n t r o l l i n g  t h e  day t o  

day fun,ction,ing of t h e  d i s t r i c t  i n s p e c t o r s  inc1udin.g t h e  
cont in ,ual  upda t ing  of t h e  Cons t ruc t ion  S a f e t y  Manual which s e t s  
ou t  i n  d e t a i l  t h e  d u t i e s  and fun.c t ions  of i n s p e c t o r s .  The 
Chief 1n.spector i s  a l s o  t h e  c o n t r o l l i n g  o f f i c e r  f o r  t h e  o t h e r  
3  Head O f f i c e  i n s p e c t o r s  who have t h e  s p e c i f i c  d u t i e s  of 
i n s p e c t o r  t r a i n i n g ,  in .dust ry  t r a i n i n g  ( i n c l u d i n g  t h e  running 
of t h e  c e r t i f i c a t e  of competency scheme),  a c c i d e n t  
i n v e s t i g a t i o n  an.d rep0r t in .g .  Three of t h e s e  Head Off i c e  
i n s p e c t o r s  have had ex t ens ive  depar tmenta l  a n d  i n d u s t r i a l  
exper ience ,  and they  have s p e c i a l i s t  p r a c t i c a l  s k i l l s  i n  s u b j e c t s  
such as e x p l o s i v e s ,  mechan.ica1 p l a n t ,  underwater d i v i n g ,  major 
eng inee r ing  con.struction.  and mul t i - s to rey  b u i l d i n g  work. A 

s e n l o r  and a jun.ior admin . i s t r a t i ve  a s s i s t a n t  p rov ide  t h e  
backup ass i s tan .ce  t o  t h e  head o f f i c e  team i n c l u d i n g  t h e  
s e c r e t a r i a l  s e r v i c e s  f o r  t h e  Cons t ruc t ion  Act Advisory 
Committee and i t s  va r ious  sub-committees. 

4.3.2 The D i s t r i c t  I n s p e c t o r a t e :  I n  t h e  l a r g e r  d i s t r i c t s ,  i . e .  
Auck1an.d , Man,ukau, Hamilton., Wel l ington,  Chr i s tchurch  an.d 
Dunedin. a s u p e r v i s i n g  i n s p e c t o r  i s  appointed t o  con.tro1 and 
organ,ise t h e  work of t h e  o t h e r  i n s p e c t o r s  engaged i n  t hose  
d i s t r i c t s .  There i s  a l s o  a n .  assistan,t s u p e r v i s i n g  i n s p e c t o r  and 



a r e g i o n a l  education. i n s p e c t o r  i n .  t h e  Auck1an.d , Wellin.gton and 

Chr i s tchurch  o f f i c e s .  The d i s t r i c t  i n s p e c t o r s  a r e  p r i m a r i l y  

r e s p o n s i b l e  f o r  c a r r y i n g  ou t  t h e i r  s t a t u t o r y  d u t i e s  and 

f u n c t i o n s  as l a i d  down i n  t h e  Cons t ruc t ion  Act 19-59 an.d as 
expanded i n  t h e  Manual. Various p r i o r i t i e s  such as a c c i d e n t  

i n v e s t i g a t i o n  and work coverage a r e  s e t  o u t  f o r  t h e  b e n e f i t  of 

i n s p e c t o r s .  The d i s t r i c t  in .spectors  a r e  under t h e  c o n t r o l  of 
t h e  D i s t r i c t  3uperin. ten.den.t~ f o r  day t o  day admin i s t r a t i on .  bu t  

r e p o r t  d i r e c t  t o  Head Of f i ce  on. t e c h n i c a l  ma t t e r s .  

4.3.3 -- Enf 0rcemen.t P o l i c y  and P r a c t i c e :  A b a s i c  p r o s e c u t i o n  

p o l i c y  i s  l a i d  down. t h u s  minimising t h e  need f o r  d i s c r e t i o n  by 

t h e  i n d i v i d u a l  i n s p e c t o r s .  This  p o l i c y  has two arms. F i r s t l y ,  

 prosecution,^ proceed where acciden.ts  i nvo lv ing  f a t a l i t i e s  o r  

s e r i o u s  i n j u r i e s  occur  and t h e  Act o r  r e g u l a t i o n s  have been 

breached by a company or person  o t h e r  than. t h e  i n j u r e d .  It i s  

not  u s u a l  t o  p rosecu te  a person. who has been. i n j u r e d  as a 

r e s u l t  of h i s  own d i s r e g a r d  of t h e  l e g i s l a t i o n ,  un l e s s  o t h e r s  

have a l s o  been. i n j u r e d ,  as t h e  acc iden t  and i n j u r y  i t s e l f  

u s u a l l y  p rov ides  s u f f i c i e n . t  p u n i t i v e  a f f e c t .  Secondly,  where 
a n  i n s p e c t o r ' s  d i r e c t i o n s  t o  comply with  t h e  p rov i s ions  of t h e  

Act have been, d e l i b e r a t e l y  ign.ored, p r o s e c u t i o n  fo l lows .  

Before a prosecut ion.  i s  recommen.ded t h e  in .spector  i s  
r equ i r ed  t o  thoroughly i n v e s t i g a t e  t h e  ma t t e r  and t o  s e t  o u t  i n  

s tandard  form t h e  d e t a i l s  of t h e  breach and t h e  c i rcumstances  

sur rounding  t h e  p a r t i c u l a r  i n s t ance .  The D i s t r i c t  

Superin.ten.den.t sign.s the  form as recommended ( o r  n o t )  and 

must forward it  t o  Head Of f i ce .  The pape r s  a r e  examined and 

r epo r t ed  on. by t h e  Chief 1n.spector an.d 0n.e of t h e  engineers  

i n .  Head O f f i c e  an.d i f  necessary they  c o n s u l t  with t h e  o f f i c e  

s o l i c i t o r .  A s igned recommen.dation. i s  then. presen.ted t o  t h e  

Chief Engineer who e i t h e r  approves o r  r e j e c t s  t h e  p rosecu t ion .  

I f  i t  is  approved a decis ion,  i s  made as t o  whether t o  engage 

Crown. counsel .  I n s p e c t o r s  a r e  given some b a s i c  t r a i n i n g  i n  
and a r e  encouraged t o  t a k e  p rosecu t ions  u n l e s s  t h e r e  a r e  

l i k e l y  t o  be m a t t e r s  of law involved.  

I n s p e c t o r s  have a ran.ge of a d m i n i s t r a t i v e  a l t e r n a t i v e s  

t o  en.forcemen.t through t h e  c o u r t s  and  prosecution.^ a r e  s een  as 

the  las t  r e s o r t ,  ' t h e  end of t h e  r o a d ' .  Thus t h e  p r o p o r t i o n  of 

t h e  t o t a l  number of v i o l a t i o n s  d e t e c t e d  by in .spectors  which a r e  



brought t o  c o u r t  i s  very small indeed.  I n  most i n s t a n c e s  t h e  

i n spec to r  has only  t o  men.tion. t o  t h e  employer o r  h i s  

r ep re sen . t a t i ve  t h e  requirements  t h a t  a r e  t o  be met and t h e  

m a t t e r s  a r e  a t t ended  t o  immediately. It i s  indeed t h e  r a r e  

exception.  t o  f  in.d a 'wi l f  u l t  d i s r ega rd  cf cons t ruc t ion .  s a f e t y  

law. 

It can. be argued t h a t  t o  proceed t o  p r o s e c u t i o n  where a 

breach coin,cides wi th  an. a c c i d e n t  bu t  not  t o  proceed where 

t h e r e  i s  a breach bu t .  n.o acciden.t  i s  i n c o n s i s t e n t  and only 

compoun.ds t h e  employer ' s  misfor tune.  However p r a c t i c a l  

c o n s i d e r a t i o n s  have ' a s s i s t e d  i n ,  f o rmula t ing  t h i s  p o l i c y .  

F i r s t l y ,  s i n c e  the  a b o l i t i o n ,  of t h e  c i v i l  c l a im  upon t h e  

en.actmen.t of t h e  Accident Compen,sation A c t  1972 t h e  Department 

has  come un,der g r e a t e r  p r e s s u r e  from the  un.ion.s, an.d f ami ly  

r e l a t i o n s  of t h e  i n j u r e d ,  t o  proceed with  a p roescu t ion .  

There i s  now no o t h e r  way t h a t  t h e  ma t t e r  can. be a i r e d  i n  any 

c o u r t .  Secondly,  when. a n .  a c c i d e n t  i nvo lv ing  i n j u r y  occurs  t h e  

i n s p e c t o r  i s  r equ i r ed  t o  go t o  the  s i t e  as soon as p o s s i b l e  

and t o  c a r r y  ou t  a d e t a i l e d  i n v e s t i g a t i o n  which h i g h l i g h t s  

and documents any breaches .  Thus a l l  t h e  necessary in format ion  

f o r  a p rosecu t ion  has been obtained.  TKfrdly, i t  i s  seen  by 

both employers and workmen t h a t  a l though  every endeavour i s  
made t o  avoid a c c i d e n t s  and t o  comply with  t h e  law, when a 

person  i s  k i l l e d  o r  s e r i o u s l y  i n j u r e d  and t h e  acc iden t  i s  

a s s o c i a t e d  wi th  a breach ,  then, t hose  r e s p o n s i b l e  should expec t  

t h e  s e v e r e s t  con.sequen.ces. F o u r t h l y ,  t h i s  p rosecu t ion  p o l i c y  

has been. o p e r a t i n g  f o r  ten.  yea r s  and no comp1ain.t o r  c r i t i c i s m  

has been, f  orthcomin.g except  t h a t  G0vern.men.t Departmen.ts 

un.dertaking con.s t ruct ion work a r e  not  s u b j e c t  t o  p r o s e c u t i o n  

( s e e  chap te r  5 .4) .  
I n s p e c t o r s  do not  regard  themselves as members of a n  

i n d u s t r i a l  p o l i c e  f o r c e  p r i m a r i l y  concerned with  t h e  d e t e c t i o n ,  

apprehension. and subsequent punishment of o f f ende r s .  Ra ther  

t hey  pe rce ive  t h e i r  major funct ion.  t o  be t h a t  of s e c u r i n g  

complian.ce wi th  t h e  s t anda rds  of s a f e t y  , h e a l t h  and wel fa re  

by co-operation.  and thereby  ach iev ing  t h e  ends a t  which t h e  

l e g i s l a t i o n ,  i s  d i r e c t e d .  They choose t h e i r  methods of 

o p e r a t i o n  by func t ion .a l  e f f i c i e n c y  which i n  normal 

circumstan.ces amoun,ts t o  r e g u l a r  i n s p e c t i o n ,  check v i s i t s  and 



occas iona l  t h r e a t s .  I n s p e c t o r s  tend t o  view t h e  p rosecu t ion  

of o f f ende r s  as an .  i n t r u s i o n .  on. t h e i r  n.orma1 i n s p e c t i n g  

f   unction.^. The a d d i t i o n a l  time an.d paper  work i n e v i t a b l y  

involved i n .  c o u r t  ac t ion .  r ende r s  it a method of o b t a i n i n g  

complian.ce t o  be used s p a r i n g l y  and only i n  t h e  last  r e s o r t .  

Prosecut ion,  i s  seen  by in .spectors  as a means t o  a n .  end r a t h e r  

than. a n  end i n  i t s e l f .  

0n.e de te rmin ing  f a c t o r  i n  t h e  mind of t h e  i n s p e c t o r  i n  
c0n.siderin.g a p r o s e c u t i o n  i s  t h e  r e c e p t i o n  he r e c e i v e s  when - 
a s k i n g  f o r  compliance,  an.d t he  a t t i t u d e  of t h o s e  r e spons ib l e .  

I f  he has a s a t i s f a c t o r y  working r e l a t i o n s h i p  with t h e  s i t e  

person.n.el and he knows t h a t  remedial  ac t ion .  w i l l  be t aken  

immediately he w i l l  be r e l u c t a n t  t o  proceed t o  c o u r t  a c t i o n .  

Thus i n  time i n s p e c t o r s  tend t o  bu i ld  up in formal  p rocedura l  

s i t e  r u l e s  a s s o c i a t e d  p r in . c ipa l ly  wi th  t h e  g e n e r a l  a t t i t u d e  

of employers,  o r  t h e i r  r ep re sen . t a t i ves  , and t h e  promptness of 

t h e i r  response t o  deman.ds made. I f  t h e s e  in.forma1 r u l e s  o r  

norms a r e  no t  breached sometimes s e r i o u s  offen.ces escape seve re  

ac t ion .  whereas comparat ively  min.or offen.ces not  co r r ec t ed  can. 

provoke l e g a l  proceedings  when t h e s e  norms a r e  broken. 

I n s p e c t o r s  a r e  sometimes motivated i n t o  cons ide r ing  c o u r t  

ac t ion .  when. a p a r t i c u l a r  employer needs a sharp  reminder of 

h i s  r e s p o n s i b i l i t i e s  t o  shake him o u t  of a comp1acen.t and 

n.on-cooperative a t t i t u d e .  Prosecu t ions  do have a s a l u t a r y  
e f f e c t  on. c o n t r a c t o r s  because of t h e  l o s s  of p r e s t i g e  and s t a t u s  . 
within. t h e  i n d u s t r y  even a l though  t h e  f i n a n c i a l  pena l ty  i n  

most ca ses  i s  in f in . i t e s ima1  i n  r e l a t i o n  t o  t h e  d a i l y  c o s t s  on a 
p r o j e c t .  

4.4 Sanc t ions  

4.4.1 Pen.al ts:  S e c t i o n  24,  as amen.ded, s t a t e s  t h a t :  

"Every person  who commits a n  of fence  a g a i n s t  t h i s  Act 
o r  again.st any r e g u l a t i o n s  f o r  t h e  t ime being i n  f o r c e  
un.der t h i s  Act f o r  which n.o p e n a l t y  i s  provided 
elsewhere than. i n  t h i s  s e c t i o n  i s  l i a b l e  t o  a f i n e  not  
exceeding $2,000 an.d, i f  t h e  o f f ence  i s  a con t inu ing  
one,  t o  a f u r t h e r  f i n e  not exceeding $20 f o r  every day 
on, which t h e  o f f ence  has con.tinued: 

Provided t h a t  where t h e  o f f ence  does not  d i r e c t l y  
in.volve t h e  s a f e t y  of workmen. em loyed i n ,  c o n s t r u c t i o n  
work, t h e  f i n e  s h a l l  not exceed g 100,  and i f  t h e  
of fence  i s  a con.tinuin.g on.e, t h e  f u r t h e r  f in.e s h a l l  
not  exceed $2 f o r  every day on. which t h e  of fence  has  
cont inued.  " 



Fin.es over r e c e n t  y e a r s  have ranged from $25 t o  $1,500 
p l u s  c o s t s  an.d they  tend t o  average a t  about  $150 p l u s  c o s t s .  
About 40 p rosecu t ions  a r e  taken each y e a r  mostly against 

employers and u s u a l l y  on. more t h a n  one in format ion .  
Con.victions are en te red  i n  over  90% of t h e  ca ses .  

0ffen.ders have never been. charged with  a con t inu ing  
o f f ence  because most p rosecu t ions  r e s u l t  from in.dividua1 
inspec t ion .  v i s i t s  and evidence of con. t inui ty  i s  d i f f i c u l t  t o  
obta in .  wi th  t h e  degree  of e x a c t i t u d e  r equ i r ed .  Also conv ic t ion  
f o r  an. i n d i v i d u a l  o f f ence  i s  con.sidered t o  be s u f f i c i e n t  
punishmen.t t o  ensure  f u t u r e  compliance. 

For major c o n s t r u c t i o n  companies t h e  p e n a l t i e s  a r e  
in,sign.if ican.t  bu t  t h e  p u b l i c i t y  a f f e c t  on t h e s e  c o n t r a c t o r s  
a c t s  as a very r e a l  d e t e r r e n t .  

Stop Work Orders :  S e c t i o n  1 8 ( 3 )  s t a t e s  t h a t :  

"Where a n  In spec to r  g i v e s  any d i r e c t i o n s  under s u b s e c t i o n  
(1) of t h i s  s e c t i o n ,  he may a l s o ,  a t  t h e  same time o r  
subsequen.t ly,  o r d e r  an.y pers0n.s t o  cease  f o r t h w i t h  such 
work i n .  connec t ion  wi th  t h e  c o n s t r u c t i o n  work as may be 
s p e c i f i e d  i n  t h e  o r d e r  u n t i l  t h e  d i r e c t i o n s  a r e  complied 
wi th ,  and t h e  employer s h a l l  a d v i s e  a l l  workmen l i k e l y  
t o  be a f f e c t e d  by t h e  order . "  

A cease-work o r d e r  i s  t h e  most powerful  d e t e r r e n t  under 
t h e  Cons t ruc t ion  Act 1959. Disrupt ion.  t o  work ope ra t ions  
because of a s a f e t y  ma t t e r  has an, immediate and s e r i o u s  a f f e c t  
on. t h e  p r o j e c t  programme an.d a l s o  on c o s t s .  Man.y thousands of 
d o l l a r s  a r e  f r e q u e n t l y  s p e n t  t o  comply wi th  t h e  s a f e t y  
requiremen.ts under t h e  Act.  The t h r e a t  by a n .  i n s p e c t o r  of a 

cease-work o rde r  w i l l  u s u a l l y  b r i n g  faster r e a c t i o n  and 
r e s u l t s  from c o n t r a c t o r s  than, t h e  t h r e a t  of a prosecu t ion .  
However, seldom i s  i t  n.ecessary t o  a c t u a l l y  i s s u e  t h e  o rde r .  
For ca ses  decided under s e c t i o n . 1 8 ,  s e e  para.5.6.2.  

4 .4 .3  Replacement of S a f e t y  Superv isor :  S e c t i o n  1 0 ( 1 )  s t a t e s  
t h a t :  

"Where i n .  t h e  opin.ion of a n .  I n s p e c t o r  any person. 
appointed under sec t ion .  9 of t h i s  Act as a s a f e t y  
s u p e r v i s o r  i s  u n f i t  t o  hold t h e  appointment by 
reason  of in.competen.ce, o r  g r o s s  negligen.ce, o r  
misconduct i n  t h e  performance of h i s  d u t i e s  under 
t h i s  Act ,  t h e  I n s p e c t o r  s h a l l  n ,ot i fy  i n  w r i t i n g  
t h e  employer by whom t h e  s a f e t y  s u p e r v i s o r  was 
appoin.ted t h a t  t h e  s a f e t y  supe rv i so r  s h a l l  n.0 
l onge r  hold o f f i c e  as such f o r  t h e  con.struction.  



work i n  r e s p e c t  of which he was appoin.ted an.d t h a t  a 
new s a f e t y  supe rv i so r  be appointed i n  h i s  s t ead . "  

This  provis ion.  has only  been invoked 5 o r  6 t imes over  

t h e  20 yea r  per iod  of t h e  Act. However, he re  a g a i n  t h e  t h r e a t  

of rep1acemen.t i s  u s u a l l y  a s u f f i c i e n t  d e t e r r e n t  t o  en.sure 

complian.ce. Also t h i s  sanct ion.  i s  1in.ked wi th  t h e  f o u r t h  

san.ction., t h e  suspen.sion. o r  r evoca t ion  of a c e r t i f i c a t e  of 

competency. Regulation. 9 7 ( 7 )  r e q u i r e s  t h a t  a s a f e t y  s u p e r v i s o r  

m u s t  hold a c e r t i f i c a t e  of competen.cy and t h e r e f o r e  suspension 

o r  revocat ion.  has  t h e  same e f f e c t  as replacement of a s a f e t y  

s u p e r v i s o r  under s ec t ion .  1 0  of t he  Act.  

4.4.4 Suspension. o r  Revocation. of a C e r t i f i c a t e  of Competen.cy: 

Regula t ion  14 of t h e  Cons t ruc t ion  Regu1ation.s 1961 provides  t h a t :  

" (1 ) The Chief S a f e t y  Engineer may revoke any c e r t i f i c a t e  
of competen.cy i f :  

( a )  It i s  proved t o  h i s  s a t i s f a c t i o n .  t h a t  t h e  ho lder  
has d i ed :  

( b )  The ho lder  has been g u i l t y  of such improper con.duct 
i n .  t h e  execution,  of h i s  d u t i e s  as r ende r s  him, i n  
t h e  op in ion  of t h e  Chief S a f e t y  Engineer ,  un,f i t  t o  
be t h e  ho lde r  of t h e  c e r t i f i c a t e :  

( c )  The ho lder  has been. cu lpab ly  neg l igen t  i n .  t he  
execution.  of h i s  d u t i e s  t o  such a n .  e x t e n t  as t o  
en.danger t h e  l i f e  of any person,. 

( 2 )  In,stead of revoking any c e r t i f i c a t e  of competency 
as a f o r e s a i d ,  t h e  Chief S a f e t y  Engineer  may, on any 
ground s p e c i f i e d  i n .  paragraph ( b )  o r  paragraph ( c )  of 
subclause  (1) of t h i s  regula t ion . ,  suspend the  
c e r t i f i c a t e  f o r  such per iod  as he thin.ks f i t . "  

Twen.ty c e r t i f i c a t e s  of competency have been. e i t h e r  suspended 

o r  revoked under subc lause  ( b )  o r  ( c )  over  t h e  last  t e n  yea r s .  

Regulation. 15 p rov ides  f o r  a Board of Appeal con.sistin.g 

of a Magis t ra te  and two a s s e s s o r s  0n.e of whom s h a l l  be appoin.ted 

by t h e  Chief S a f e t y  Engineer  an.d one by t h e  a p p e l l a n t .  

There has been. 0n.e appea l  un.der t h i s  p r o v i s i o n  t h a t  of 

A. H.  P i l l i n .@;  v. Chief S a f e t y  En.~in .eer  (unrepor ted 1 .6 .76) .  -- 
Pi1l in .g  appealed a g a i n s t  t h e  suspen.sion. of h i s  c e r t i f i c a t e  of  

competency as a cons t ruc t ion .  b l a s t e r .  The Board of Appeal,  

( K .  L. Richardson., S.M. was the  Chairman.) reduced t h e  time of 

suspen.sion. and held t h a t  t h e  s tandard  of c a r e  t o  be app l i ed  

un.der t h e  Act i s  t h a t  o f :  



" the  o r d i n a r y ,  reasonable  an.d prudent  b l a s t e r ,  
similar t o  t h a t  which t h e  law r e q u i r e s  of motor 
d r i v e r s  i n .  t h e  handl ing  of v e h i c l e s  under t h e i r  
charge.  'I 

4 .5  Codes of P r a c t i c e :  I n .  t h e  l a t e  1960s a number of f a t a l i t i e s  

and a c c i d e n t s  occurred t o  underwater d i v e r s  engaged on 

cons t ruc t ion .  work i n ,  ha rbours ,  f o r e s h o r e s ,  l a k e s  and r i v e r s  

and a l s o  t o  persons  engaged i n .  work i n  compressed air  i n  

connection,  with t h e  con .s t ruc t ion  of b r idge  p i e r s  and i n ,  
p a r t i c u l a r  on. t h e  Auckland Harbour Bridge P r o j e c t .  It was 

decided t h a t  r e g u l a t i o n s  were necessary and a guide and d r a f t  

r e g u l a t i o n s  were prepared on, each s u b j e c t .  However, a f t e r  

d  is cuss ion.^ with  t h e  law draf tsman (now c a l l e d  parl iamen.tary 

coun.se1) i t  was found t h a t  t h e  eng inee r ing  techn.ology could not  

be presen.ted adequa te ly  i n .  t h e  form of r e g u l a t i o n s  an.d i t  was 

decided t o  make provis ion.  i n .  t h e  Act f o r  Codes of P r a c t i c e .  

Therefore  i n .  1970 s e c t i o n s  18A, B, and C were added t o  

t he  Ac t ,  and sec t ion .  30 amended, t o  provide a procedure f o r  

i n d u s t r y ,  m i n i s t e r i a l  approva l  and t h e  d e c l a r a t i o n  by t h e  

Chief S a f e t y  Engineer  of Codes of P r a c t i c e .  The Un.derwater 

Diving and t h e  Work i n .  Compressed A i r  Guides were then. 

dec la red  t o  be Codes of P r a c t i c e .  I n  1971 r e g u l a t i o n s  118 and 

119 were made r e q u i r i n g  pers0n.s t o  comply with  t h e s e  Codes. 

I n .  1974 r e g u l a t i o n s  36A and 70A were made r e q u i r i n g  compliance 

wi th  t h e  Codes of P r a c t i c e  f o r  S c a f f o l d i n g  and Excavations.  

Although t h e  v a l i d i t y  of t h e s e  Codes has  not  been t e s t e d  

i n .  t h e  c o u r t s  i t  i s  considered t h a t  t h e  s p e c i f i c  requirements  

l a i d  down. i n .  them a r e  b ind ing  i n  law. Mandatory Codes have 

t h e  advantage over  regu1ation.s i n  t h a t  they  a r e  p resen ted  i n  

t e c h n i c a l  language r e a d i l y  un.derstood by c o n s t r u c t i o n  personne l  

and a r e  accompanied by a p p r o p r i a t e  t a b l e s  and explan.atory 

diagrams. They have become 'law i n .  t he  1ayman.I~ l anguage t .  

The only problem a s s o c i a t e d  wi th  t h e s e  Codes i s  t h a t  t hey  

need r e v i s i n g  and r e p r i n t i n g  every few y e a r s  and it i s  

necessary t o  remake t h e  regu1ation.s and nominate t h e  p a r t i c u l a r  

d a t e  of i s s u e  each t ime.  However, it  i s  important  t h a t  t h i s  

p r i n c i p l e  be r e t a i n e d  o therwise  t h e  s i t u a t i o n  would a r i s e  where 

t h e  Chief S a f e t y  Engineer would be making t h e  law which 

Par l iament  has de lega ted  only t o  t h e  Govern.or-General i n .  
Coun.ci1. It is  i n t e r e s t i n g  t o  n.ote t h a t  t h e  f i r s t  B r i t i s h  

f a c t o r y  i n s p e c t o r s  had regulation.-making powers!! 



4.6 S a f e t y  Educat ion:  The Cons t ruc t ion  Act p rov ides  f o r  

s a f e t y  promotion. an.d t h e  Department of Labour has been. a c t i v e  

i n .  t h i s  f i e l d  s i n c e  i t s  c rea t ion .  i n .  t h e  1890s. The Accident 

Compensation, Commission. i s  a l s o  involved i n  s a f e t y  educa t ion  

and t h e  Department n.ow l i m i t s  i t s  r o l e  t o  t h e  s t a t u t o r y  and 

techn. ica1 s u b j e c t s  un.der t h e  i n d u s t r i a l  l e g i s l a t i o n  i t  

a d m i n i s t e r s .  The Commission. covers  t h e  wider f i e l d  of s a f e t y  

promotion an.d a t t i t u d e s  t o  s a f e t y  i n  t h e  t o t a l  commun,ity. 

Under t h e  Construct ion.  Act 1959 s a f e t y  educa t ion  and 

promotion. i s  c a r r i e d  o u t ,  f i r s t l y ,  by t h e  day t o  day i n s p e c t i o n s  

an.d, secondly ,  by a formal  educa t ion  scheme which i s  implemented 

p r i m a r i l y  through t h e  c e r t i f i c a t e  of competen.cy and r e g i s t r a t i o n  

procedures .  - 
4.6.1 C e r t i f i c a t e s  of  Competen.cg: The Act r e q u i r e s  t h a t  work 

on excava t ions  s .12 ( e )  , s c a f f o l d i n g  s . 1 3 ( c ) ,  mechan.ica1 p l a n t  

s .14 ( d ) ,  t h e  use of p l a n t ,  t o o l s  and gea r  s.15 ( b ) ,  and 
exp los ives  s .16 ,  s h a l l  on ly  be c a r r i e d  ou t  wi th  pers0n.s who 

have p re sc r ibed  q u a l i f  i ca t i0n . s .  The regu1ation.s  s e t  ou t  i n  

d e t a i l  t h e  requiremen.ts f o r  persons  t o  o b t a i n  c e r t i f i c a t e s  of 

competen.cy f o r  s a f e t y  s u p e r v i s o r s ,  s c a f f o l d e r s ,  c o n s t r u c t i o n  
b l a s t e r s  an.d powder-powered t o o l  ope ra to r s .  

On.  app l i ca t ion .  and paymen.t of t h e  p re sc r ibed  f e e  a candida te  
f o r  a c e r t i f i c a t e  i s  in.terviewed by a n  i n s p e c t o r  an.d suppl ied  

wi th  t h e  necessary s tudy  m a t e r i a l  i n  t h e  form of Codes of 

P r a c t i c e  and Guides and he i s  scheduled i n t o  a t h r e e  day course  

and l a t e r  a t h r e e  hour wri t ten ,  examination.. For t h e  purposes  of 

c e r t i f i c a t i o n .  t h e  count ry  i s  d iv ided  i n t o  t h r e e  r e g i o n s ,  one f o r  

t h e  South I s l a n . d ,  and t h e  North I s l a n d  i s  b i s e c t e d .  A 

r e g i o n a l  education. in .spector  i s  appointed f o r  each r eg ion  

s ta t ion .ed  a t  Auckland, Wellington. an.d Chr i s t chu rch ,  and they  

have t h e  d u t i e s  of 0rgan.isin.g the  courses  and examinations w i t h i n  

t h e i r  r e g i o n  i n c l u d i n g  t h e  l e c t u r i n g ,  t h e  marking of t h e  papers  

and t h e  forwarding of t h e  r e s u l t s  t o  Head O f f i c e .  They can 

c a l l  upon l o c a l  i n s p e c t o r s  t o  assist with  t h e  l e c t u r i n g  and 
t h e  supervis ion.  of the  examination.^. The course  Man.uals and 

t h e  examin.ation. papers  a r e  prepared an.d checked i n .  Head O f f  i c e .  

F in . a l l y ,  t he  c e r t i f i c a t e s  a r e  completed, s igned in .d iv idua l ly  

by t h e  Chief S a f e t y  Engineer and forwarded t o  D i s t r i c t s  f o r  

d i s t r i b u t i o n .  t o  t h e  cand ida t e s .  Con.siderat ion i s  being given 



t o  c e n . t r a l i s i n g  t h e  education. u n i t s  i n  Head Of f i ce  and 
e l i m i n a t i n g  t h e  region.a l  scheme as it  appears  t h a t  some sav ing  
i n  c o s t  can. be made. 

4.6.2 Regis t ra t ion . :  A r e g i s t r a t i o n .  scheme i s  i n  o p e r a t i o n  
f o r  un.derwater d i v e r s ,  r i g g e r s  and mechanical p1an.t o p e r a t o r s .  
Un,der t h i s  scheme a sub-committee of t h e  Construction,  Act 
Advisory Committee s e t s  t he  c r i t e r i a  f o r  r e g i s t r a t i o n ,  and a 

check i s  made t o  s ee  t h a t  each can,didate meets t h e s e  requiremen.ts.  
I f  he does ,  h i s  name i s  en.tered i n  t h e  r e g i s t e r  and he i s  s e n t  

a c e r t i f i c a t e  of r e g i s t r a t i o n . .  
The advan,tage of r e g i s t r a t i o n .  over  c e r t i f i c a t i o n  i s  t h a t  

t h e  i n s t r u c t i o n .  is  provided by o t h e r  o r g a n i s a t i o n s  bes ides  t h e  
Departmen.t of Labour. 0n.e of t h e  main 0bject ion.s  t o  t h e  
c e r t i f i c a t i o n  scheme i s  t h a t  t h e  Department of Labour i s  t h e  
o n l y  organ.isat ion.  p r o v i d i n g  t h e  i n . s t r u c t i o n  i n  t h e  p a r t i c u l a r  
s p e c i a l i s e d  s u b j e c t s  and t h u s  i t  becomes t h e  recognlsed 

a u t h o r i t y  and t h e  main r e p o s i t o r y  of t h e  p a r t i c u l a r  techn.ology. 
It i s  considered t h a t  fo rmal  educa t ion  should be c a r r i e d  ou t  

by t h e  t e c h n i c a l  i n . s t i t u t e s  under t h e  a u s p i c e s  of t h e  Education, 
Departmen.t t h u s  l e a v i n g  t h e  i n s p e c t o r s  more t i m e  f o r  a c t u a l  
in.spection.s.  The p r i n c i p a l  argument f o r  r e t en t ion .  by t h e  
Department of Labour i s  t h a t  t h e  c e r t i f i c a t i o n .  scheme has been 
a success  s i n c e  i t s  in. troduction.  i n  1968. The s a f e t y  s u p e r v i s o r  
scheme i n .  p a r t i c u l a r  has been a major operation, .  Over 15,000 

s u p e r v i s o r s  have now completed t h e i r  t r a i n i n g  a n d  have been, 
i ssued wi th  c e r t i f i c a t e s  of c0mpeten.c~. 
4.6.3 Man.agemen.t S a f e t y  Seminars: I n .  add i t i on .  t o  c e r t i f i c a t i o n  

an.d r e g i s t r a t i o n .  t h e  Departmen.t of Labour con.ducts one day 
Management S a f e t y  Seminars ,  i n .  t h e  va r ious  cen. t res  , throughout 
t h e  country .  These seminars  have been. reduced i n .  n.umber s i n c e  
t h e  p a s s i n g  of t h e  Acciden.t Compen,sation Act 1972 as t h e  
Commission has a r e s p o n s i b i l i t y  i n  t h i s  a r e a  and has more funds  
a v a i l a b l e .  B u t  when t h e r e  i s  a s p e c i f i c  s a f e t y  problem t o  be 
explain.ed t o  i n d u s t r y ,  such as a run. of a c c i d e n t s  on. some 
p a r t i c u l a r  f a c e t  of work, o r  n.ew techn.ology, o r  a d d i t i o n a l  
l e g i s l a t i o n . ,  it has been. f0un.d t h a t  the  Man.agement S a f e t y  Seminars 
a r e  t h e  i d e a l  forum f o r  t h e  disseminat ion.  of informat ion.  

A s  w e l l  as t h e s e  formal  Departmental  schemes t h e  engineers  
an.d i n s p e c t o r s  a r e  r e g u l a r l y  requested t o  presen.t  p a p e r s ,  g i v e  
t a l k s  and p repa re  a r t i c l e s  on. con .s t ruc t ion  s a f e t y  s u b j e c t s .  



4.7 Other Legis la t ion. :  I n .  New Zealand 

law has developed as t h e  p r a c t i c a l  needs 

, i n d u s t r i a l  s a f e t y  

have arisen., wi th  t h e  

r e s u l t  t h a t  t h e r e  e x i s t s  a p r o l i f e r a t i o n .  of d i f f e r e n t  s t a t u t e s  

and r e g u l a t i o n s .  (See P a r t  I. ) These unco-ordinated and i n  

many cases  outdated p i e c e s  of law a r e  adminis tered by var ious  

i n s p e c t o r a t e s  w i th in  a number of Government Departments an.d 

t h e y  contain.  a r e a s  of over lapping  ju r i sd i c t i on . .  

The New Zealand Cons t ruc t ion  Act 1959 in.cludes two sub- 

s e c t i o n . ~  t h a t  make it necessary f o r  t hose  engaged i n .  con . s t ruc t ion  

t o  have a sound working kn.owledge of o t h e r  Acts  an.d 

Regula t ions  : 

Section.  3(11: "The  provision,^ of t h i s  Act a r e  i n .  
add i t ion .  t o  and n.ot i n  s u b s t i t u t i o n  f o r  t h e  p rov i s ions  
of an.y o t h e r  Act and nothing i n  t h i s  Act s h a l l  
de roga te  from t h e   provision.^ of any o t h e r  en.actmen.t. 
Complian,ce wi th  t h e   provision.^ of t h i s  Act o r  any 
r e g u l a t i o n s  un.der t h i s  Act s h a l l  not  con fe r  any 
r e l i e f  o r  exemption. from l i a b i l i t y  under any o t h e r  
en.actmen.t but  n,o person. s h a l l  be con.victed of any 
of fence  under t h i s  Act i n .  r e s p e c t  of t h e  same ma t t e r  
f o r  which he has been. convicted of a n  of fence  under 
any o t h e r  enactment." 

S e c t i o n  11 (9: "The p rov i s ions  of any enactment - 
making p r o v i s i o n  f o r  t h e  s a f e t y  of pers0n.s and 
a p p l i c a b l e  i n  r e s p e c t  of workmen. engaged i n  any 
con.struction.  work s h a l l  be complied with by t h e  
employer an.d workmen. engaged i n .  t h a t  c o n s t r u c t i o n  
work. " 

There a r e  over 30 d i f f e r e n t  Acts and Regu1ation.s t h a t  

d i r e c t l y  a f f e c t  con . s t ruc t ion  work. 

4.7.1 -- Administered i n ,  t h e  Department of Labour 

(1) The F a c t o r i e s  Act 1946: The d e f i n i t i o n .  of ' f a c t o r y '  i n  t h e  

F a c t o r i e s  Act 1946 exc ludes ,  an.y b u i l d i n g  i n .  t h e  course  of 

e rec t ion . ;  and a l l  cons t ruc t ion .  work such as r e p a i r ,  maintenance, 

p a i n t i n g  e t c . ,  c a r r i e d  o u t  i n .  a n .  o p e r a t i n g  f a c t o r y ,  comes under 

t h e  Con.struction. Act 1959. This  a p p l i e s  even. i f  such work i s  

c a r r i e d  ou t  by workmen. on. t h e  p a y r o l l  of t h e  f a c t o r y  occupie r .  

( 2  ) The F a c t o r i e s  Conso1idatin.p; Re~u1at ion . s  1937: d e a l  wi th  

f i r e - e scapes ,  1 ight in .g  of i n t e r i o r  e g r e s s ,  doors  and gateways, 

f i r e  preven.tion. applian.ces , san . i t a ry  accommodation., a i r  space 

and r e g i s t r a t i o n . .  

( 3 )  -- The Abrasive B l a s t i n g  R e ~ u l a t i o n s  1958: cover a b r a s i v e  

b l a s t i n g ,  en.c losures ,  p r o t e c t i v e  c l o t h i n g  and ameni t ies .  



( 4 )  The Lead Process  Regulat ions  12%: cover  p remises ,  

equipment, cleaning, amenities , p r o t e c t i v e  c l o t h i n g ,  medical  

examinat ion,  r e g i s t e r  of workers, d u t i e s  of persons  working 

i n .  l e a d  p roces s ing  works and l a b e l l i n g  of l e a d  p a i n t  

c  o n t a i n e r s .  

( 5 )  The Spray Coat ing Rega la t ions  - 1962: d e a l  wi th  t h e  

cons t ruc t ion .  of boo ths ,  v e n t i l a t i o n ,  d ry ing  of sprayed a r t i c l e s ,  

c o a t i n g  with t o x i c  substan.ces,  medical  examination and 

r e s t r i c t i o n s  on. employmen.t, e l e c t r o s t a t i c  sp ray  c o a t i n g ,  

s t o r a g e  of inflammable subs tances  and amen i t i e s .  

( 6 )  The Machinery - Act 1950: covers  t h e  i n s p e c t i o n  and s a f e t y  

of persons  u s i n g  machinery and inc ludes  machines used on 

b u i l d i n g  a n d  eng inee r ing  con.struction..  

( 7 )  The Woodworking Machinery Regula t ions  1956: d e a l  wi th  t h e  

sa feguard ing  an.d use of woodworking machines i nc lud ing  c i r c u l a r  

saws, ban.d saws, p l a n e r s ,  shape r s ,  m o r t i c e r s ,  r o u t e r s ,  s ande r s  

an.d power hand t o o l s .  

( 8 )  - The T r a c t o r  S a f e t y  Frame Regulat ions  1967: d e a l  wi th  t h e  

t e s t i n g  of s a f e t y  frames f i t t e d  t o  a g r i c u l t u r a l  t r a c t o r s .  

( 9 )  The Bushworkers Act 1945: governs t h e  s a f e t y  of persons  

working i n ,  bush under takings .  'Construction.  workt may in.clude 

a bush under taking e .g .  c l ea rance  of l and  f o r  roads ,  power 

p r o j e c t s ,  a i r p o r t s ,  t r ansmis s ion  l i n e s  e t c .  

(10)) The Explosives  Act 1957 & Regu1ation.s 1959: govern. t h e  

c l a s s i f i c a t i o n , ,  impor t a t i on ,  man.ufacture, s a l e ,  s t o r a g e ,  

c a r r i a g e ,  packing,  marking, handl ing,  abandonment and d i s p o s a l  

of exp los ives .  

(11)  The Dangerous Goods Act 1957 & R e ~ u l a t i o n s  1958: d e a l  

wi th  t h e  c l a s s i f i c a t i o n ,  s t o r a g e  and use of dangerous goods. 

4.7.2 Administered i n .  t h e  Minis t ry  of Tran.sport (Marin.e Division.1 

( 1 )  The B o i l e r s ,  L i f t s  and Cranes Act 1950: covers  t h e  

inspec t ion . ,  c e r t i f i c a t i o n  and s a f e t y  of b o i l e r s ,  l i f t s ,  c r anes  

and ce r t a in .  t ypes  of machinery. D u a l  i n s p e c t i o n  and 

a d m i n i s t r a t i o n  con.s tant ly  occur because of t h e  over lapping  

p rov i s ions  of t h i s  Act a n d  t h e  Cons t ruc t ion  Act 1959. 

( 2 )  The New Zealand Power Crane Rules: govern t h e  des ign ,  

con.struction. ,  in.spection. ,  t e s t i n g  an.d main.ten.an.ce of c ranes .  

S e c t i o n . 1 4  of t h e  Con.struction. Act 1959 a l s o  d e a l s  with t h e  

s a f e t y  of c ranes .  



( 3 )  The New Zea1an.d Power L i f t  Rules:  govern. t h e  des ign ,  

construct ion. ,  main.ten.an.ce, in.spection.,  t e s t i n g  and o p e r a t i o n  of 

l i f t s .  

( 4 )  The New Zealand B o i l e r  Code: covers  t h e  des ign ,  

con.struction. ,  inspec t ion . ,  t e s t i n g  and maintenance of b o i l e r s .  

( 5 ) .  The Fusion. Welded S t e e l  P re s su re  - Vesse ls  Rules: d e a l  

wi th  t he  design. an.d man.ufacture of f u s i o n  welded s t e e l  p r e s s u r e  

v e s s e l s .  

4.7.3 Administered i n  t h e  Minis t ry  of Energy (Mines Branch1 

(1) The Q u a r r i e s  Act 1944 & Regulat ions  1952: govern. t h e  

s a f e t y  of workmen. i n  q u a r r i e s ,  and t u n n e l s .  There i s  some 

o v e r l a p  i n ,  j u r i s d i c t i o n  between t h i s  l e g i s l a t i o n  and t h e  

Con.struction Act 1959. (See p a r a . 4 . l ) .  

( 2 )  - The Petroleum Act 1937 & Regula t ions  1939: d e a l  wi th  t h e  

mining of pet roleum and inc lude  s a f e t y   provision.^ f o r  p i p e l i n e s ,  

r i g s  e t c .  

4.7.4 Minis t ry  of Energy ( E l e c t r i c i t y  Bran.ch) 

(1) The E l e c t r i c a l  Supply Regula t ions  1967: apply  t o  t h e  

cons t ruc t ion .  and main.ten.an,ce of e l e c t r i c  1 i n . e ~  and works 

comprising t ransmiss ion. ,  r e t i c u l a t i o n ,  and s e r v i c e s .  

( 2 )  The E l e c t r i c  Linesmen. Act 1959 & Regula t ions  1960: p rov ide  

f o r  t h e  t r a i n i n g ,  q u a l i f i c a t i o n .  and c e r t i f i c a t i o n ,  of e l e c t r i c  

linesmen., i n c l u d i n g  s a f e t y  requiremen.ts . 
(3 )  The E l e c t r i c a l  W i r i n . ~  Regulat ions  1961: apply  t o  a11 

e l e c t r i c a l  i n s t a l l a t i o n s .  

( 4 )  'TI! E l e c t r i c i a n s  Act 1952 & Regula t ions  1956: govern t h e  

r e g i s t r a t i o n .  of a l l  e1ec t r ic ian . s .  

4.7.5 -- Administered i n .  t h e  Min i s t ry  of Works and Development 

The GeothermaL Energy Act 1953 & Regulat ions  1961: p r e s c r i b e  

s a f e t y  precauti0n.s  f o r  geothermal energy development. 

4.7.6 Administered i n .  t h e  Hea l th  Department 

( 1 )  - The Heal th  Act 1956 & var ious  r ~ u 1 a t i o n . s :  cover 

s a n i t a t i o n ,  d r a i n a g e ,  waste e t c .  

( 2 )  -- The Plumbers and G a s f i t t e r s  Re f f i s t r a t i on .  Act 1964 & -- 
Reaulat iong:  d e a l  wi th  t h e  q u a l i f i c a t i o n .  and r e g i s t r a t i o n  of 

plumbers and gasf i t t e r s .  



4.8 Reform: The many va r ious  e x i s t i n g  Acts  an.d regu1ation.s  a r e  

a patchwork of i n d i v i d u a l  measures t h a t  over  t h e  y e a r s  have 

been. developed t o  meet immediate needs. They do not  form a 

s t r u c t u r a l  and c0heren.t u n i t  design,ed t o  exp re s s  an. o v e r a l l  

p o l i c y .  The u l t i m a t e  a i m  of any comprehensive e f f o r t  i n  t h e  

a r e a  of i n . d u s t r i a 1  s a f e t y ,  h e a l t h  and wel fa re  l e g i s l a t i o n  i s  t o  

e l imin.a te  acc iden . t s  and e r a d i c a t e  occupa t iona l  d i s e a s e .  Th is  

law i s  con.cern.ed wi th  people  a t  work and one of t h e  e s sen . t i a1  

requirements  i s  f o r  i t  t o  be unders tood,  an.d t h i s  i s  t h e  main 

r e a s o n  why c o n s o l i d a t i o n  i s  essen. t ia1 .  A s  w i l l  be s een  from 

P a r t  I11 t h e  t r e n d  overseas  i s  towards t h e  one occupa t iona l  

enactment,  and wi th  s e p a r a t e  r e g u l a t i o n s  and codes of p r a c t i c e  

cove r ing  each  in ,dust ry .  Thus t h e  same b a s i c  l e g i s l a t i v e  

framework s e t t i n g  o u t  fundamental  r e s p o n s i b i l i t i e s ,  r i g h t s ,  

d u t i e s  and concepts  is  provided f o r  a l l  people  a t  t h e i r  p l a c e  

of work. 

L e g i s l a t i o n  by i t s e l f ,  however, cannot  c r e a t e  t h e  

cond i t i ons  e s sen . t i a1  f o r  a major impr0vemen.t i n  a c c i d e n t  r a t e s .  

Ne i the r  can. G0vern.men.t r e sou rces  o r  machin.ery a lone  produce 

t h e  r equ i r ed  r e s u l t s .  There must be co-opera t ion  an.d a c t i v e  

p a r t i c i p a t i o n  of a l l  t h e  i n d u s t r i a l  groups con.cerned. The 

r e s p o n . s i b i l i t y  f o r  t h e  s a f e t y  of i n d i v i d u a l  employees does 

no t  l i e  wi th  G0vernmen.t a n d  t h e r e  i s  n.o need t o  s e t  up a 

b u r e a u c r a t i c  s u p e r s t r u c t u r e .  The a i m  of Government should be 

r a t h e r  t o  encourage employers and working people  t o  assume 

b a s i c  r e s p o n s i b i l i t i e s  themselves.  Th is  does not  mean t h a t  

G0vern.men.t should wash i t s  hands of a l l  con.tro1. Such a n .  
a t t i t u d e  would l e a d  t o  a worse s i t u a t i o n  than. t h e  e x i s t i n g  one. 

The proposed approach would make G0vernmen.t respon.s ible  i n .  a 

more meaningful way an.d would invo lve  two major  operation,^. 

The f i r s t ,  and t h e  most impor t an t ,  i s  t h e  0n.e a l r e a d y  mentioned, 

i .e .  c r e a t i n g  c o n d i t i o n s  t o  enab le  working people  and employers 

t o  assume t h e  b a s i c  r e s p o n s i b i l i t i e s .  The secon.d, i s  t h e  

s e t t i n g  up of a un.if ied l e g i s l a t i v e  framework t h a t  a l l  persons  

can. e a s i l y  con.sult an.d understan.d. 

4.8.1 Acceptanxe of r e s p o n s i b i l i t y  by i n d u s t r y :  I f  i n d u s t r y  

i s  t o  assume r e s p o n . s i b i l i t y  f o r  occupa t iona l  s a f e t y ,  h e a l t h  

and wel fa re  t h e i r  r i g h t s  an.d o b l i g a t i o n s  must f i r s t  be c l e a r l y  



e s t a b l i s h e d  an.d s t a t e d .  There i s  almost  no th ing  i n .  e x i s t i n g  

l e g i s l a t i o n ,  con.cern.in,g t h e  r i g h t s  of working pe r sons ,  an.d i t  
i s  fun.damen.ta1 i n .  t h e  modern. i n d u s t r i a l  complex f o r  t hose  

d i r e c t l y  in.volved t o  be a b l e  t o  p a r t i c i p a t e  i n  t h e  p reven t ive  

process .  Fo r  i n s t a n c e ,  t o  ensure  t h a t  mechanisms of 

co-opera t ion  a r e  e s t a b l i s h e d  employees m u s t  have t h e  l e g a l  

r i g h t  t o  demand the  s e t t i n g  up of s i t e  s a f e t y  committees. 

J o i n t  in .dust ry  and s e c t o r  groups should a l s o  be e s t a b l i s h e d .  

I f  r e s p o n s i b i l i t y  i s  t o  be f u l l y  assumed a t  t h e  p l a c e  of 

work adequate  t r a i n i n g ,  information.  and r e s e a r c h  f a c i l i t i e s  

m u s t  be provided.  Both employees and employers m u s t  be made 

aware of occupa t iona l  haza rds ,  and the  means of e l i m i n a t i n g  

o r  avo id ing  them, i f  they  a r e  t o  i n s t i t u t e  on. t h e  job p reven t ive  

measures,  and develop s u i t a b l e  a t t i t u d e s  and behaviour 

p a t t e r n s .  

4.8.2 - The Legal  framework: There i s  n,o doubt t h a t  s a f e t y ,  

h e a l t h  an.d welfare  l e g i s l a t i o n .  i s  r equ i r ed  t o  ach ieve  accep tab le  

m i n i m u m  s t anda rds  i n .  a l l  in .dus t r ies .  Both employers and 

employees i n  con ,s t ruc t ion  and i n .  o t h e r  i n d u s t r i e s  have, f o r  a 

long  t ime ,  been demanding t h e  con.sol idat ion and c l a r i f i c a t i o n  

of t he  e x i s t i n g  s t a t u t e s .  An. a n a l y s i s  of t h e  e x i s t i n g  framework 

r e v e a l s  t h a t  t h e  New Zealand l e g i s l a t i o n  i s  un.co-ordinated and 

v e r y  complex. A s  a r e s u l t  i t  i s  d i f f i c u l t ;  and  i n .  some cases  

imposs ib l e ,  f o r  t h e  peop le ,  t h e  laws a r e  supposed t o  p r o t e c t ,  

t o  t a k e  advan.tage of them, an.d f o r  in .spectors  t o  p rope r ly  

en.f o r c e  t h e i r   provision.^. Besides  de te rmin ing  the  bas i c  

r e s p o n s i b i l i t i e s  and r u l e s  any new c o n s o l i d a t i n g  enactment mus t  
p r o v i d e  f o r  t r a n s i t i o n a l  measures f o r  changing over from t h e  

p r e s e n t  l e g i s l a t i v e  'hedge-podg& t o  a n  i n t e g r a t e d  system. 

4.8.3 Con.struction work: The c o n s t r u c t i o n  in.dustry by i t s  
na tu re  has s p e c i a l  problems which have been recogn.ised i n  t he  

p a s t  by t h e  estab1ishmen.t of t h e  s e p a r a t e  Cons t ruc t ion  Act 1959 
and i t s  predecessors  ( s ee  P a r t  I ) .  These s p e c i f i c  needs m u s t  

not  be l o s t  s i g h t  of i n  t h e  con.so1idatin.g process .  It has 

been. found f o r  instan.ce t h a t  t h e  permanen.t j o i n t  committee 

mechanism t h a t  o p e r a t e s  i n  o t h e r  i n d i v i d u a l  i n .dus t r i e s  w i l l  not  

work i n  con.s t ruct ion.  Cons t ruc t ion  work i s  temporary and 

o p e r a t e s  i n .  a con . t inua l ly  changing en.vironment with a c o n s t a n t  



turn.over of employees and jobs  which last  a r e l a t i v e l y  s h o r t  

t ime.  The i n i t i a l  ope ra t i ons  a r e  u s u a l l y  c a r r i e d  o u t  from 
temporary workshops and accommodation, and t h e  work a c t i v i t i e s  
v a r y  from day t o  day a n d  sometimes from hour t o  hour. P h y s i c a l  
con.dition.s an.d  situation.^ a l t e r  as t h e  p r o j e c t  p r o g r e s s e s ,  and 
n.ew m a t e r i a l s  and s p e c i a l  design. t e chn iques  have t o  be used. 
Organ l sa t i on ,  management and job c o n t r o l  are a f f e c t e d  by t h e  
numbers of d i f f e r e n t  t r a d e s  an.d sub -con t r ac to r s  t h a t  have to 

be phased i n  an.d c a t e r e d  f o r  a t  t h e  va r ious  s t a g e s  of t h e  
c  ons t ruc t ion .  p roces s .  





5.  -- L i a b i l i t i e s  

5.1 'Employer ' : Sect ion.  22 of t h e  Construction.  Act 1959 
s e t s  o u t  t h e  l i a b i l i t y  of employers: 

" I n  every ca se  where un.der t h i s  Act any requirement ,  
ob l iga t ion . ,  r u l e ,  o r  p r o v i s i o n  i s  imposed o r  en.acted 
o r  requi red  t o  be observed with r e s p e c t  t o  o r  i n  
con.n.ection with  any con.s t ruct ion work t h e  employer 
s h a l l  cause t h e  requirement ,  o b l i g a t i o n ,  r u l e ,  o r  
p r o v i s i o n  t o  be duly  and f a i t h f u l l y  complied wi th  o r  
observed,  and i f  t h e  requirement ,  o b l i g a t i o n ,  r u l e ,  
o r  provis ion.  i s  n.ot du ly  and f a i t h f u l l y  complied wi th  
o r  observed t h e  employer commits an of fence  a g a i n s t  
t h i s  Act." 

5.1.1 Who i s  an  'employer '?:  S e c t i o n  2  prov ides  a 

d e f i n i t i o n :  

I' 'Employer' , i n  r e l a t i o n .  t o  any c o n s t r u c t i o n  work, 
means any person, who i s  l i a b l e  f o r  t h e  payment of 
wages of men. employed on. t h e  work o r  who would be 
s o  l i a b l e  i f  men. were s o  employed; an.d, i n .  r e s p e c t  
of t h e  operat ion.  of mechan.ica1 p l a n t ,  i nc ludes  a 
b a i l e e  of t h e  p l a n t ,  notwiths tanding t h a t  t h e  
b a i l e e  i s  not  l i a b l e  f o r  t he  payment of t h e  wages 
of t h e  p l a n t  I s  ope ra to r .  'I 

Th i s  d e f i n i t i o n  was a n .  i s s u e  i n  S a f e t y  I n s p e c t o r  v. Auckland 

Rep;ion,al Au tho r i t 2  (1978) 14 M.C.D. 163. The A.R.A.,  who had - 
con t r ac t ed  work t o  a group of f o u r  workmen., on a work done 

b a s i s  of paymen.t, was held  by B. H.  Blackwood, S .M. , a f t e r  

cons ide r ing  w r i t t e n  submissions from counse l ,  t o  be a n  'employer'  

under t h e  Cons t ruc t ion  Act 1959. The words 'wages ' ,  'employed' 

an.d ' o r  who would be s o  l i a b l e  i f  men. were s o  employed' were 

a l s o  examined i n  t h i s  c a s e ,  an.d t h e  i n t e r p r e t a t i o n  and comment 

a~ s e t  ou t  i n .  p a r a s .  5.1.2,  5.1.3, and 5.1.4. 

5.1.2 'Wap;esl: It was held i n  t h e  A.R.A. c a se  t h a t  t h e  word 

'wages' i s  t o  be construed i n .  i t s  wider s e n s e ,  so  as t o  i nc lude  

paymen.t f o r  s e r v i c e s  ren.dered, whether c a l c u l a t e d  on. a n .  hour ly ,  

weekly, an .n ,ua l ,  piece-work, p roduc t ion  o r  yardage b a s i s .  

Therefore ,  t h e  method o r  b a s i s  of payment does not  exclude a 

person,  from being a n  'employer ' .  

5.1.3 'Employed ' : Whether a person i s  'employed ' depends 

whether h i s  con.tract  i s  one 'of  s e r v i c e '  o r  0n.e ' f o r  s e r v i c e s ' .  

M r .  Blackwood i n .  t h e  A.R.A. c a se  con.sidered t h e  fo l lowing  

a u t h o r i t i e s :  



Halsbury ' s  Laws of England,  3rd Edit ion. ,  Vol. 25,  p.452, 

para .  879; Ready Mixed Con.cr* v. Min i s t e r  of Pensions 

[1966] 1 A l l  E.R. 433,  Steven.son., Jordan & Harr i son  Ltd.  

Macdonald [I9521 1 T.L.R. 101,  Hargreaves v. Mayhead v *  -- 
Bros. Ltd.  [I9711 N.Z.L.R. 559,  an.d Ferguson, v. Dawson - 
[I9761 3 A l l  E.R. 817,  and he concluded t h a t :  

"The gen.era1 p r i n c i p l e s  of law which I f i n d  apply  
t o  t h e  question.  of de te rmin ing  whether t h e  con. t ract  i n  
t h i s  case  i s  a con. t ract  of s e r v i c e  o r  a con.tract  f o r  
s e r v i c e s  a r e  b r i e f l y  t hese :  

1. There m u s t  be a con.tract  i n .  which t h e  worker i s  
paid  f o r  h i s  work and s k i l l ,  whether payment i s  
c a l c u l a t e d  by r e f e r e n c e  t o  t ime worked o r  s e r v i c e s  
performed . 
2. There must be a degree of c o n t r o l  by t h e  master  
as t o  how t h e  work i s  performed s u f f i c i e n . t  t o  e s t a b l i s h  
t h a t  t he  person. who l e t  t h e  c o n t r a c t  i s  i n  f a c t  t h e  
master .  

3. The Court i s  bound t o  examine t h e  c o n t r a c t  as a 
whole t o  determin.e i t s  t r u e  n a t u r e ,  and may and ,  indeed ,  
should d i s r e g a r d  terms of t h e  c o n t r a c t  c o n t r a r y  t o  
t h e  n.ature which t h e  Court determines  i s  t h e  t r u e  l e g a l  
r e l a t i on . sh ip  between. t h e  p a r t i e s .  

4.  The r e l a t i o n s h i p  between, t h e  p a r t i e s  i s  determined 
by law an,d not  by t h e  l a b e l  which t h e  p a r t i e s  choose 
t o  p u t  on. i t .  

5. It i s  of a s s i s t an . ce  i n .  de te rmin ing  t h a t  
r e l a t i on . sh ip  t o  cons ider  the  p r i n c i p l e  of ' i n t e g r a t i o n '  
enunciated by Den.n.in.g L .J .  i n .  st evens on,'^ case ."  

Sin.ce t h e  A.R.A. c a se  t h e  d e c i s i o n  i n  A u s t r a l i a n .  M u t u a l  
Prov ident  Soc ie ty  v. A l l a n  and Another (1978) 52 A.L.J.R. 407 
has become a v a i l a b l e .  The i s s u e  i n  t h a t  ca se  was whether a n  

A.M.P. r e p r e s e n t a t i v e ' s  con.tract  was 0n.e 'of s e r v i c e  ' o r  ' f  o r  

s e r v i c e s  ' . The P r ivy  Coun.ci1 held t h a t  t h e  r e p r e s e n t a t i v e  was 
n.ot an. 'employee' but a n .  'agen.t l  under a c o n t r a c t  ' f o r  

s e r v i c e s ' .  Determining f a c t o r s  were t h a t  he was e n t i t l e d  t o  

e n t e r  i n t o  a p a r t n e r s h i p ,  t o  app0in.t sub-agents ,  t o  i n c o r p o r a t e  

h i m s e l f ,  t h a t  he was n.ot obl iged t o  do any work and t h a t  ha l f  

of h i s  income was deducted as bus iness  expenses i n  h i s  t ax  

re turn , .  None of t h e s e  f a c t o r s  a f f e c t  t h e  p r i n c i p l e s  formulated 

by Mr Blackwood. 



5.1.4 'or who would be s o  l i a b l e  i f  men. were so  employed' : 

Mr. Blackwood i n  t h e  A.R.A. c a se  s t a t e d  t h a t :  

" A t  f i r s t  s i g h t  t h e s e  words seem t o  defy  i n t e r p r e t a t i o n , .  
I apprehend,  however, t h a t  they  a r e  in tended t o  cover  
vo lun ta ry  workers,  such as those  a t t e n d i n g  working 
bees with a Pa ren t  Teachers Associat ion. .  The 
l e g i s l a t u r e  may even. have intended t o  cover t h e  type  
of s i t u a t i o n  we have i n .  t h i s  case .  Men a r e  working 
on a con .s t ruc t ion  s i t e  and have been. p laced t h e r e  by 
t h e  defendant .  They a r e  not  be ing  pa id  'wages' i n  t h e  
n,arrow sen.se of t h a t  word, but  a r e  be ing  rewarded f o r  
work produced. I f  they  had been. employed as workmen., 
t h e  defen.dan.t would have been l i a b l e  t o  pay them wages." 

It i s  ~ u b m i t t e d ~ h o w e v e r ,  t h a t  Mr. Blackwood was wrong i n  

t h i s  i n . t e r p r e t a t i o n  and t h a t  voluntary  workers a r e  n.ot covered 

by t h e  Act.  S e c t i o n  3 ( 4 )  s t a t e s  t h a t :  

"This Act s h a l l  app ly  only  t o  c o n s t r u c t i o n  work c a r r i e d  
ou t  by a n ,  employer on. t h e  s i t e  of t h e  work by way of h i s  
t r a d e  o r  bus ines s  o r  i n  t h e  e x e r c i s e  of h i s  f u n c t i o n s  
o r  f o r  t h e  purpose of any i n d u s t r i a l  o r  commercial 
under taking.  " 
The words ' I . .  . o r  i n  t h e  e x e r c i s e  of h i s  f u n c t i o n s  . . . 11 

should be i n t e r p r e t e d  i n  accordance wi th  t h e  maxim of s t a t u t o r y  

i n t e r p r e t a t i o n .  ' n o s c i t o r  a s o c i i s '  , i . e .  g e n e r a l  words t a k e  

t h e i r  co lour  from o t h e r  words wi th  which they  a r e  used. The 

o t h e r  words ' I . .  . by way of h i s  t r a d e  o r  bus iness  . . ." and 
11 . . . f o r  t h e  purpose of any  i n d u s t r i a l  o r  commercial under taking" 

l i m i t  t h e  def in . i t ion.  of 'employer'  t o  cons t ruc t ion .  work 

c a r r i e d  on as a b u s i n e s s ,  an.d t h e  words ' I . .  . o r  i n .  t h e  

e x e r c i s e  of h i s  fun.cti0n.s . . . I t  must  be l i m i t e d  accord ing ly .  A 

volunta ry  o r g a n i s a t i o n  engaged on a 'working bee '  i s  not  i n  bus ines s  

on  con ,s t ruc t ion  work and the re f  o r e  i s  not  a n  'employer ' wi th in  

s ect ion.  3. ( 4 ) .  

The words "or  who would be s o  l i a b l e  i f  men were s o  

employed", i t  is submi t ted ,  cover t h e  s i t u a t i o n  where i n s t e a d  of 

employing workmen. t h e  'employer '  does t h e  work h imse l f ,  and i s  

r e q u i r e d  t o  comply with  t h e  p rov i s ions  of t h e  Act. 

5.1.5 -- Who i s  a ' b a i l e e l ? :  Roper J. held  i n  Hargreaves v. 

Mayhead Bros. Ltd. an,d F e r ~ u s o n  Cons t ruc t ion  Co. Ltd.  [I9711 

N.Z.L.R. 559,  t h a t  t o  t r a n s f e r  r e s p o n s i b i l i t y  t o  t h e  h i r e r  of 

mechanical p l a n t  an.d t h e r e f o r e ,  f o r  t h e  h i r e r  t o  become a 

' b a i l e e '  an,d t hus  an .  'employer'  under sec t ion .  2 :  



11 ... it  i s  not  enough t h a t  t h e  t a s k  t o  be performed i s  
un.der h i s  c o n t r o l ,  he mus t  c o n t r o l  the  method of 
performing it .  " 

The con.tractua1 r e l a t i o n s h i p  of t h e  p l a n t  o p e r a t o r  t o  

t h e  'employer'  i s  a l s o  a determin.in.g f a c t o r .  Mahon J .  held i n  
Man.ukau Ci ty  Corporation. v. Saf e t g  I n s p e c t o r  (un.reported - 
28.2.79) t h a t :  

"The s t a t u t o r y  d e f i n i t i o n .  (of employer) c l e a r l y  
sugges t s  t h a t  t h e  i d e n t i t y  of t h e  o p e r a t o r  of t h e  
p1an.t which has been. h i red  may be a m a t e r i a l  
f a c t o r  i n .  de te rmin ing  whether t h e  h i r e r  i s  a b a i l e e . "  

He went on. t o  hold t h a t  i f  t h e  h i r e r  of t h e  p1an.t had 

"exc lus ive  possession." and "unqua l i f i ed  power of c o n t r o l  over  

t h e  o p e r a t o r ' s  a c t i v i t i e s " ,  he was a " b a i l e e "  and ,  t h e r e f o r e ,  

an. "employer". 

5 .I. 6 Can a n .  'employer'  t r a n s f e r  l i a b i l i t y ? :  S e c t i o n  25 

s t a t e s :  

"Employer mag have a c t u a l  o f f ende r  charged: 

(1) Where a n  employer i s  charged wi th  a n .  o f fence  
again ,s t  t h i s  A c t ,  he s h a l l  be e n t i t l e d  upon. in,formation 
duly l a i d  by him t o  have any o t h e r  pe r son  whom he 
a l l e g e s  t o  be t h e  a c t u a l  o f fender  brought before  t h e  
Mag i s t r a t e  on. t h e  same charge;  and t o  enable  both  
charges  t o  be heard t o g e t h e r ,  t h e  charge a g a i n s t  t h e  
employer may be adjourned f o r  such t ime as t h e  
Magis t ra te  t h i n k s  reason.able . 
( 2 )  I n  any such c a s e ,  i f  t h e  charges  a r e  heard 
t o g e t h e r  and t h e  of fence  i s  proved,  but  t he  Magis t ra te  
f i n d s  t h a t  - 

(a)  The o f f ence  was committed i n  f a c t  by t h e  
s a i d  o t h e r  person ,  wi thout  t h e  knowledge, 
consen t ,  o r  conn.ivan.ce of t h e  employer; and 

( b )  That t h e  employer had done a l l  t h a t  could 
reasonably be expected of him t o  prevent  
t h e  o f f e n c e ,  - 

t h a t  o t h e r  person. s h a l l  be convicted of t h e  o f f ence ,  
and t h e  employer s h a l l  not  be g u i l t y  of t h e  of fence .  

( 3 )  I f ,  be fore  t h e  commencemen.t of any p r0ceed in .g~  
against  a n .  employer i n  r e s p e c t  of any of fence  under 
t h i s  Act ,  t h e  I n s p e c t o r  i s  s a t i s f i e d  t h a t  i f  any 
o t h e r  person. were charged with t h e  offen.ce under t h e  
fo rego ing  p r o v i s i o n s  of t h i s  s e c t i o n  t h a t  o t h e r  



person. would be convic ted of t h e  o f f e n c e ,  t h e  
I n s p e c t o r  s h a l l  proceed a g a i n s t  t h e  person. whom he 
b e l i e v e s  t o  be t h e  a c t u a l  o f f ende r  wi thout  f i r s t  
p roceed ing  a g a i n s t  t h e  employer. " 

Because of Departmental  p o l i c y  f o r  p r o s e c u t i o n s  ( s e e  

4.3.3), subsect ion.  (3)  i s  of n.o p r a c t i c a l  s i g n i f i c a n c e .  

P rosecu t ions  a r e  on ly  approved i f  t h e  Department i s  s a t i s f i e d  

t h a t  t h e  person, a g a i n s t  whom t h e  i n fo rma t ion  i s  l a i d  i s  t h e  

o f f e n d e r .  I f  subsequent ly  i t  i s  found t h a t  an.other pe r son  i s  

r e s p o n s i b l e ,  t h e  information.  would be withdrawn. and a n o t h e r  

h i d  a g a i n s t  t h a t  o t h e r  person.  

The pos i t i on .  i s  d i f f e r e n t  f o r  t h e  'employer '  i n  t h a t  i n  

some case s  he and n,ot t h e  i n s p e c t o r  w i l l  know whether t h e  

o f fence  was committed by ano the r  pe r son  wi thout  t h e  knowledge, 

consen t  o r  connivance of t h e  'employer'  and ,  t h e r e f  o r e ,  

whether he should proceed a g a i n s t  t h a t  o t h e r  person. under 

sec t ion .  25. 

The fol1owin.g f i v e  p r in . c ip l e s  a r e  e s t a b l i s h e d  from t h e  

c a s e s  wi th  r e s p e c t  t o  t h e  app l i ca t i on ,  of sec t ion .  25: 

1. I f  t h e  'employer '  d o e s n ' t  charge t h e  o t h e r  pe r son ,  t h e  

' employer'  impl ied ly  a c c e p t s  l i a b i l i t y  h imse l f :  S a f e t y  

I n s p e c t o r  v. Archer Bu i ld ing  Con t r ac to r s  L& (un.reported 

7.10.65).  The employer was charged wi th  a breach of s e c t i o n  

11 ( b ) ,  f a i l u r e  t o  t a k e  a l l  reasonable  p r e c a u t i o n s .  W. M. Willis, 

S .M. held t h a t  as w e l l  as employing a competent foreman, a n  

employer i s  r e s p o n s i b l e  f o r  t h e  act i0n.s  of h i s  foreman. an.d 

t h a t  t h e  employer, i n .  o m i t t i n g  t o  l a y  a n  information.  under 

s e c t i o n  25 a g a i n s t  t h e  foreman, accep ted  t h e  r e s p o n s i b i l i t y  f o r  

t h e  foreman 's  a c t i o n s .  

2. I f  t h e  'employer '  does no t  supply  s u i t a b l e  p l a n t ,  g e a r  o r  

equipment he can. not  s u c c e s s f u l l y  charge a n  employee: Ross v. 
Associa ted Cement Manufacturers  Ltd. [1964] 2  A l l  E.R.  452. - m- 

A charge hand s t e e l  e r e c t o r  was k i l l e d  when. he f e l l  from a 

l a d d e r  whi le  he was r e p a i r i n g  a s a f e t y  n.et. The House of Lords 

h e l d  t h a t  t h e  respondents  were i n  breach of t h e  a c c e s s  

r e g u l a t i o n s  i n .  not having provided equipment i n  t h e  form of a 

working p l a t fo rm r a t h e r  than. t h e  l a d d e r  and t h u s  not  having 

k e p t  s a f e  t he  deceased ' s  p l a c e  of work. The deceased ' s  

d e c i s i o n  t o  use t h e  l a d d e r  was reached on t h e  b a s i s  t h a t  no 

s u i t a b l e  equipment was a v a i l a b l e .  



S i m i l a r l y ,  t h e  'employer'  i s  r e s p o n s i b l e  f o r  supply ing  

s u i t a b l e  l i f t i n g  equipment: Machrax v. S t ewar t s  and Lloyds 

Ltd. [I9641 3 A l l  E.R. 716. The p l a i n t i f f ,  who was employed -- 
by t h e  defendants ,  was a n  experienced r i g g e r  and was not  a b l e  

t o  obtain.  t h e  c o r r e c t  l i f t i n g  equipment t o  e r e c t  a s e c t i o n  of 

p ipe  weighing 1 0  cwt. He was i n j u r e d  while c a r r y i n g  ou t  t h e  

l i f t  wi th  'makesh i f t '  gea r .  McNair J .  found t h e  defendant  

employer 100% l i a b l e .  

3. The 'employer'  can charge an. employee i f  he d e l i b e r a t e l y  

disobeys  i n s t r u c t i o n s  and c r e a t e s  a breach.  I n  Ross ' s  case  -- 
Lord Reid a t  page 455 s a i d  t h a t  i n  t h e s e  s i t u a t i o n s  a n  

employer: 

. . . can exempt himself from c r i m i n a l  l i a b i l i t y  under 

. I61 of t h e  F a c t o r i e s  Act 1961 (a similar p r o v i s i o n  
o  s . 2 5 )  i f  he proves  t h a t  he has  used a l l  due 

d i l i g e n c e  an.d t h a t  t h e  a c t u a l  o f f ende r  committed t h e  
off  en.ce without h i s  con.sent , connivan.ce o r  w i l f u l  
d e f a u l t .  " 

Lord Reid went on. l a t e r  t o  say:  

I1Man.waring v. B i l l i n . ~ t o n .  [I9521 2  A l l  E.R. 747 was a - 
case  where t he  employer gave proper  i n s t r u c t i o n s  t o  
t h e  p l a i n t i f f ,  but  t h e  p l a i n t i f f  d e l i b e r a t e l y  
disobeyed them an.d d id  the  work i n  a way which 
c rea t ed  a breach of a s t a t u t o r y  r e g u l a t i o n ,  and 
thus  t h e  employer was n.ot l i a b l e . "  

Morr i s ,  L.J., i n .  Man.waring a t  page 750 s a i d :  

"I would deem i t  incongruous and i r r a t i o n a l  i f ,  on 
t h e  f a c t s  as f0un.d by t h e  lea rned  judge, t h e  
p l a i n t i f f  cou ld ,  i n .  e f f e c t ,  s u c c e s s f u l l y  say t o  h i s  
employer 'Because of my d i s r ega rd  of your reasonable  
 instruction,^ I have brought about t h e  p o s i t i o n  t h a t  
you a r e  i n  breach of your s t a t u t o r y  o b l i g a t i o n s  ' ' I .  

4 .  The 'employer'  can. charge a n  employee i f  he would not  

have worn. s a f e t y  equipment i f  it had been. provided: Cummin.gg 

l o r  - McWilliamsJ v. S i r  W i l l i a m  A r r o l  & Co Ltd.  C19621 1 A l l  

E.R. 623. The p l a i n . t i f f  ' s  husband, t ho  was not wearing a 

s a f e t y  b e l t ,  d ied  as a r e s u l t  of a f a l l  from a s t e e l  tower 

t h a t  was being e r e c t e d .  It was held t h a t  t h e  defendant  

employer was not i n  breach of t h e  F a c t o r i e s  Act 1937 because 

i f  a s a f e t y  b e l t  had been. provided i t  would not  have been. worn. 

5. I f  an. 'employer'  d e l e g a t e s  t h e  job of compliance t o  a 

s u b c o n t r a c t o r ,  foreman. o r  workman and a f t e r  acceptance and 

acknow1edgemen.t f a i l s  t o  c a r r y  it o u t  o r  does i t  n e g l i g e n t l y  



t h e  employer can charge t h a t  person: S a f e t s  1n.spector v .  

Madder & B0urn.e Ltd. (unxeported 6.10.70).  The defen.dant was -- 
t h e  pr in .c ipa1 con. t ractor  f o r  t h e  c o n s t r u c t i o n  of a m u l t i -  
s t o r e y  b u i l d i n g  and was charged with  a breach of r e g u l a t i o n  

3 1 ( 2 ) ,  f a i l u r e  t o  p rov ide  g u a r d - r a i l s  i n .  a s t a i r w e l l .  

A New Zea1an.d Pos t  O f f i c e  l inesman was f a t a l l y  i n ju red  as a 
r e s u l t  of f a l l i n g  down. t h e  s t a i r w e l l .  The Bu i ld ing  owners 

had arranged f o r  t h e  Pos t  Off ice  t o  connect  t h e  te lephone 

l i n e s .  The defendant  charged t h e  Pos t  O f f i c e  foreman. 

r e s p o n s i b l e  f o r  t h e  gang of l inesmen under s .25.  J . C . K .  Fab ian ,  

S.M. s a i d  t h a t  t o  hold t h e  Pos t  O f f i c e  foreman l i a b l e  f o r  

e r e c t i n g  t h e  g u a r d - r a i l s  was: ". . . beyond t h a t  which i s  

reason.able".  He held  t h a t  s .25 i s  a n  indemnity ,  i . e .  where 

a n  employer d e l e g a t e s  t h e  job of complian.ce t o  a person  who 

a c c e p t s  t h e  r e s p o n s i b i l i t y  an.d then. f a i l s  t o  c a r r y  i t  o u t ,  

s .25 t r a n s f e r s  t h e  l i a b i l i t y  accord ing ly .  

5.1.7 An, 'employer'  i s  r e spons ib l e  f o r  t h e  s a f e t y  of o t h e r  

pe r sons :  Construction.  Act S e c t i o n  3 ( 2 )  s t a t e s :  

"An,y provis ion.  of t h i s  Act o r  of any regu1ation.s 
under t h i s  Act r e l a t i n g  t o  t h e  s a f e t y  of workmen. 
employed i n  c o n s t r u c t i o n  work s h a l l  app ly  a l s o  t o  
t h e  s a f e t y  of persons  l awfu l ly  i n  t h e  v i c i n i t y  
of t he  work, whether o r  not  t hey  a r e  employed i n ,  
t h e  work. I t  

t h i s  sec t ion .  a pr in .c ipa1  c o n t r a c t o r  may be l i a b l e  

f o r  t h e  s a f e t y  of workmen employed by a subcon t r ac to r :  

McAuliff e  v .  F l e t c h e r  Cons t ruc t ion  Co. L td .  [1970] N.Z.L.R. -- 
680. The p l a i n t i f f  was foreman f o r  a pain.tin.g subcon t r ac to r  

an.d t h e  def en.dan,t was t h e  p r i n c i p a l  c o n t r a c t o r  f o r  b u i l d i n g  

t h e  Te An.au Hote l .  The s c a f f o l d i n g  was e r e c t e d  by t h e  

defen.dan.t1s men and used by i t s  c a r p e n t e r s  and l a t e r  by t h e  

p a i n t e r s .  The p l a i n t i f f  f e l l  when a p lank  came o f f  t h e  

s c a f f o l d i n g .  It was held t h a t  t h e  r e g u l a t i o n s  had been 

breached an.d t h a t  t h e  defen.dan.t was l i a b l e  because: 

11 . . . t h e p l a i n . t i f f  was i n .  t h e  circumstan.ces of t h i s  
case  by reason  of t h e  combined e f f e c t  of s .22 and 
s . 3 ( 2 )  a pe r son  t o  whom t h e  defendant  owed a 
s t a t u t o r y  du ty  i n  r e s p e c t  of t h e  s a i d  ~ c a f f o l d i n g . ~ '  

McAuliffe was followed i n  S a f e t y  I n s p e c t o r  v. A.F. Burdon - 
Ltd.  an.d Wilkins & Davies Cons t ruc t ion  Co. L g .  (unrepor ted - 
24.1.79). The f i r s t  defendan.t was charged with  a breach of 



regula t ion .  32 (1 ) , no l a d d e r  acces s  t o  a s c a f f o l d ,  and 

regula t ion .  4 4 ( l )  , no g u a r d r a i l s  t o  t h e  s c a f f o l d .  The f i r s t  

defen.dan.t, a pain.tin.g con . t rac tor ,  was a subcon.tractor t o  t h e  

sec0n.d def en.dant , t h e  main con. t ractor  f o r  t h e  con .s t ruc t ion  

of a f a c t o r y  bu i ld ing .  The s c a f f o l d  had been e rec t ed  by a n  

i ndependent c o n t r a c t o r  f o r  t h e  main c o n t r a c t o r .  The f i r s t  

def en.dan.t l a i d  a n .  i n fo rma t ion  a g a i n s t  t he  second defen.dant 

un.der s .25 and t h e  a c t i o n s  were joined.  P. J .  McAloon, S.M. 

on t h e  a u t h o r i t y  of McAuliffe con,victed bo th  companies. The 

second def en.dan.t appealed : Wi1kin.s & Davies Construction.  Co. 

Ltd. v. A.F. Burdon. Ltd.  and S a f e t y  I n s p e c t o r  (unrepor ted - -- 
9 .7 .79 ) ,  an.d i n  a n .  undefended hear ing ,  Ongley J. dismissed t h e  

appea l  but  made t h e  fo l lowing  s t a t emen t  on s . 3 ( 2 ) :  

" I n  r e l a t i o n .  t o  work being c a r r i e d  ou t  on. a s c a f f o l d  
a person. who i s  an. employer i n  r e l a t i o n  t o  t h a t  work 
by v i r t u e  of having workmen. employed i n  i t  has  an  
o b l i g a t i o n  t o  a l l  o t h e r s  l a w f u l l y  i n  t h e  v i c in . i t y  
whose s a f e t y  may be a f f e c t e d  by n.on-complian.ce wi th  
t h e  Act o r  r e g u l a t i o n s .  I n .  r e l a t i o n .  t o  s c a f f o l d i n g  
t h a t  w i l l  in.clude p r i m a r i l y  o t h e r  persons  u s ing  t h e  
scaffold1n.g.  He cannot be convicted of a breach i n  
r e l a t i o n  t o  such persons  however u n l e s s  he i s  himself 
an. employer i n  r e l a t i o n  t o  t h e  p a r t i c u l a r  c o n s t r u c t i o n  
work i n ,  r e s p e c t  of which t h e  Act o r  r e g u l a t i o n s  a r e  
involved . I f  

I n .  Madder & Bourne's  case  it was held  t h a t  t h e  de fendan t ' s  

l i a b i l i t y  was extended un,der s e c t i o n  3 ( 2 )  t o  i nc lude  t h e  

P o s t  Of f i ce  1in.esman. who was l a w f u l l y  on t h e  premises.  However 

i n  t h a t  ca se  t h e r e  was no eviden.ce t h a t  t h e  de fendan t ' s  men 

had been working on t h e  s t a i r w e l l .  I n  f a c t  t h e  defendant  had 

e r e c t e d  a no t i ce  t o  t h e  e f f e c t  t h a t  t h e  s t a i rway  was not t o  

be used. It is  t h e r e f o r e  submitted t h a t  t h e  defendant  was 

wrongly convicted i n .  t h a t  case .  

5.1.8 An. - 'employer'  i s  respon.sible f o r  t h e  s a f e t y  of h i s  

workmen, an.d must  s e e  t h a t  o t h e r  employers working on. t h e  same - 
job comply with  t h e  Act: -- Barlow v. F l e t c h e r  Construction.  Co. 

Ltd.  and an.other [I9631 N.Z.L.R. 952. The p l a i n t i f f  I s  husband 

was employed by t h e  t h i r d  p a r t y  who was a subcon t r ac to r  t o  t h e  

de fendan t ,  t h e  main con t r ac to r ,  f o r  t h e  c o n s t r u c t i o n  of a 

bu i ld ing .  The p l a i n t i f f  I s  husband was k i l l e d  when he f e l l  down 

a s t a i r w e l l  which d i d  not  have g u a r d r a i l s .  It was held t h a t  

un.der t h e  Act each employer i s  r e spons ib l e  f o r  t h e  s a f e t y  of 



h i s  own. workmen.. Henry J .  s a i d  a t  t h e  f o o t  of page 954: 

"The ob l iga t ion .  i s  no t  p laced upon t h e  p a r t i c u l a r  
employer n e c e s s a r i l y  t o  t a k e  t h e  p re sc r ibed  
p r e c a u t i o n s ,  i t  i s  t o  cause t h e  requirement t o  be 
du ly  and f a i t h f u l l y  complied with. A workman is  
e n t i t l e d  t o  t h e  p r o t e c t i o n  of t h e  s a f e t y  dev ice  and 
t h e  employer mus t  ensure  t h a t  i t  i s  the re . "  

Barlow was followed i n  S a f e t y  In spec to r  v .  P l a s t e r c r a f t  

S e r v i c e s  Ltd.  (unrepor ted 7.9.78). The defendant  was a - 
subcon. t ractor  f i x i n g  p l a s t e r  board walls i n  a bu i ld ing  under 

c o n s t r u c t i o n .  One of t h e  de fendan t ' s  workmen was i n j u r e d  

when. he f e l l  through a n .  inadequate  1an.ding i n  a s t a i r w e l l .  

The head con. t ractor  was re spons ib l e  f o r  t h e  c o n s t r u c t i o n  of 

t h i s  lamding. N.  C .  Ja in .e ,  S  .M.  convicted t h e  defen.dant 

of f a i l u r e  t o  t a k e  a l l  reasonable  p r e c a u t i o n s ,  s . l l ( b ) ,  and 

f a i l u r e  t o  provide s a f e  means of a c c e s s ,  r e g u l a t i o n  32 ( 1 ) .  

He emphasised t h a t  a subcon t r ac to r  mus t  s e e  t h a t  t h e  head 

con . t rac tor  has complied wi th  h i s  o b l i g a t i o n s ,  and t h a t  a workman. 

i s  e n t i t l e d  t o  look  t o  h i s  immediate employer f o r  compliance. 

He went on t o  s t a t e :  

"The f a c t  t h a t  t h e  primary o b l i g a t i o n  f e l l  on someone 
o t h e r  than, t h e  defendant  i s  q u i t e  c l e a r l y  r e l e v a n t  t o  
t h e  question.  of what p e n a l t y  I should impose on. t h i s  
defendant . I 1  

The same p r i n c i p l e  was appl ied  i n  t h e  Can.adian. case  of 

Re i n a  v. St rand E l e c t r i c  Ltd .  [I9693 1 O.R. 190. A d e f e c t i v e  a- 
s c a f f o l d  e r e c t e d  by a t h i r d  p a r t y  was be ing  used by a workman 

employed by t h e  defendant .  It was h e l d ,  by t h e  Court of 

Appeal of O n t a r i o ,  t h a t  t h e  defendant  was i n  breach of t h e  

a a f f o l d i n g  r e g u l a t i o n s  made under t h e  Cons t ruc t ion  S a f e t y  Act 

1961 (On ta r io ) .  

5.1.9 An. 'employer1 m u s t  maintain. reasonable  s tandards :  S . l l ( b )  

r e q u i r e s  t h a t  " A l l  r easonable  p recau t ions  s h a l l  be t a k e n  t o  

ensure  the s a f e t y  of workmen. employed i n  t h e  work". 

A workman's s a f e t y  i s  n o t  however guaranteed:  S a f e t y  

I n s p e c t o r  v. A .  W i l l i a m s  Construction,  Co. Ltd.  (unrepor ted - 
29.3.65). R. D. Jamieson., S.M. held  t h a t  under s.11 ( b )  a n  

employer does not  have t o  guarantee  t h e  s a f e t y  of workmen. 

He s a i d  t h a t  competent men. m u s t  be employed and they  must  t o  

some e x t e n t  guard themselves from r i s k s  which have t o  be 

accep ted ,  by e x e r c i s i n g  t h e i r  exper ience and s k i l l .  



Gen,eral p r a c t i c e  i s  not con.clusive: Hawkes Bay Farmers 

Meat Co. Ltd. v. S a f e t y  In spec to r  (unrepor ted appea l  12.9 .68) .  ---- 
Roper J .  i n ,  cons ide r ing  t h e  stan,dard of c a r e  r equ i r ed  by an. 
employer un.der s .ll ( b )  s a i d :  

"Gen.era1 p r a c t i c e  has  always been t aken  i n t o  account  
i n .  de termining t h e  s tandard of c a r e ,  but  i t  i s  n.ot 
con,clusive,  because n.o one can c la im t o  be excused 
f o r  wan . t  of c a r e  because o t h e r s  a r e  as c a r e l e s s  as 
himself [Blenkiron v. *at C e n t r a l  G a s  Consumers 
Co. (1860) 2 F. F. 4373." - 
Gen.era1 p r a c t i c e  adopted f o r  20 y e a r s  i s  not  conc lus ive :  

Dixon, v. Cementation Co. Ltd.  [1960] 3 A l l  E.R. 417. The -- 
p l a i n t i f f  was hold ing  a p i e c e  of wood i n  p o s i t i o n  s o  t h a t  a 

g l l o w  workman could hammer a n a i l  in. to it. The o t h e r  workman 

had t o  l e a n  over  above t h e  p i ece  of wood ho ld ing  t h e  n a i l .  

The p l a i n . t i f f l s  f a c e  was about a f o o t  from t h e  n a i l .  The 

o t h e r  workman s t r u c k  t h e  n a i l  a hard blow, but  d id  not s t r i k e  

it d i r e c t l y ,  and t h e  n a i l  f lew .out h i t t i n g  t h e  p l a i n t i f f  i n  

t h e  eye.  The system of work had been used by t h e  employer 's  

workmen. f o r  some 20 y e a r s  and t h e r e  had been. some prev ious  

occas ions  when some f a c i a l  i n j u r i e s  had been caused t o  workmen. 

The Court of Appeal held f o r  t h e  p l a i n t i f f  on t h e  grounds t h a t  

a l l  reasonable   precaution,^ had not  been t aken  and a s a f e  system 

of work had not  been. adopted.  

An, 'employer ' may n.ot be l i a b l e  i f  he has  train.ed h i s  

workmen.: Saf e t s  I n s p e c t o r  v. Pover ty  Bag E l e c t r i c  Power Board 

(un.reported 24.11.78). A 1in.esman was e l e c t r o c u t e d  while 

c a r r y i n g  ou t  r e t i c u l a t i o n  work on t h e  ' l i v e '  s i d e  of a power 

po le .  He was n.ot p r o p e r l y  c lo thed  and t h e  Board's  s a f e t y  

r u l e s  were n.ot fol lowed.  The Board was convicted under s.11 ( a )  

i n .  t h a t  t h e  foreman should have seen  t h a t  t h e  r u l e s  were 

complied with.  The Charge un.der s.11 ( b )  was dismissed as 

P. J .  R ice ,  S .M.  considered t h a t  adequate  i n s t r u c t i o n  and 

t r a i n i n g  had been provided.  

An 'employer'  i s  not  a n  i n s u r e r :  S a f e t y  In spec to r  v. 

Wel l ington C i t y  Counci l  (unrepor ted 13.3.79). A l inesman was 
in.jured when. a decayed wooden. power po le  snapped a t  ground 

l e v e l  and f e l l  a c r o s s  t h e  road. The l o c a l  a u t h o r i t y  was 

charged with a breach of s . l l ( b )  i n .  f a i l i n g  t o  t a k e  reasonable  



precaut i0n.s .  H. G i l b e r t ,  S.M. dismissed t h e  information,  and 

k l d  t h a t  s u f f i c i e n t  p recau t ions  had been taken, i n  t h a t  a 

'p robe '  t e s t  would not  have d i sc losed  t h e  decay as t h e r e  was 

one inch  of sound t imber  a t  t h e  c i rcumference.  The Mag i s t r a t e  

commen.ted on t h e  decis ion.  of t h e  Department i n  b r ing ing  t h e  

action. .  He s a i d  a t  page 4: 

11 ... t h e  subs tance  of t h e  p r o s e c u t i o n ' s  case  seems 
t o  me t o  be t h a t  because t h e r e  was a n .  a c c i d e n t ,  
t h e r e f o r e ,  s o  t h e  argument goes ,  t h e  defendant  was 
a t  f a u l t  i n  not  i n s t i t u t i n g  a system of checking t h a t  
would have ensured ,  i n  t h i s  c a s e ,  t h a t  t h e  d e f e c t i v e  
p o l e  was discovered be fo re  i t  was climbed by M r  Te 
K i r i s .  I do not  a c c e p t  t h i s  approach as r e p r e s e n t i n g  
t h e  s t a t e  of t h e  law as t h a t  seems t o  me t o  c a l l  f o r  
a coun.se1 of p e r f e c t i o n .  It seems t o  me t o  p u t  t h e  
defen.dan.t, as t h e  employer, i n  t h e  pos i t i on ,  of being 
an. i n s u r e r .  I'  

An ' employer' i s  l i a b l e  f o r  common law d u t i e s :  S a f e t y  

I n s p e c t o r  v. Civil C iv i c  L g  (unrepor ted 15.12.76).  The 

defendant  was convicted under s .ll ( b )  f o r  f a i l i n g  t o  t ake  

a l l  reasonable  p recau t ions  i n  n.ot p r o p e r l y  s e c u r i n g  a 

c a n t i l e v e r  s c a f f o l d  p l a t fo rm,  which c o l l a p s e d ,  r e s u l t i n g  i n  a 
t r i p l e  f a t a l i t y .  K.  L. Richardson,  S.M. s a i d  t h a t  t h e  

dec i s ion .  i n  S a f e t y  I n s p e c t o r  v. A. W i l l i a m s  Cons t ruc t ion  Co. 

Ltd.  (unrepor ted 29.3.65) confirmed tha t  t h e  Construction,  Act -- 
1959 does n.o more t h a n  codi fy  what has been t h e  employer 's  

common. law obl iga t ion .  f o r  many y e a r s ,  i . e .  t h e  duty  t o  t a k e  

a l l  reasonable   precaution.^ inc ludes  a r e s p o n s i b i l i t y  t o  ensure  

t h a t  a l l  reasonable  c a r e  i s  taken., t o  d e v i s e  and ope ra t e  a 

s a f e  system of work, t o  have e x p e r t s  c a r r y  o u t  checks ,  and t o  

keep workmen. informed. He s a i d  t h a t  t h e  s tandard  i s  s e t  by 

t h e  o b j e c t i v e  assessmen.t of t h e  p recau t ions  t o  be expected of 

t h e  reasonable  and pruden.t employer i n  t h a t  p a r t i c u l a r  sphere  

of a c t i v i t y ,  an.d i s  one of reasonable  f o r e s e e a b i l i t y  a t  t h e  

t ime of t h e  occur rence ,  and t h a t  t h e  employer has a du ty  t o  

look f o r  apparen t  dangers .  He a l s o  confirmed t h a t  under 

s . l l ( b )  t h e  on,us r e s t s  on, t h e  p rosecu t ion  t o  e s t a b l i s h  t h e  

charge of f a i l u r e  t o  t ake  a l l  reasonable  p recau t ions  beyond 

reasonable  doubt.  

But does s . l l ( b )  j u s t  cod i fy  t he  common law or  does i t  
add t o  t h e  s tandard  of c a r e  r equ i r ed?  The word 'en.surel  was 
def ined i n  a similar s t a t u t e  i n  E l e c t r i c a l  Power Transmission 

P ty .  Ltd.  - v. --- Robinson [I9731 2  Q.L. 329. S e c t i o n  20 of t h e  



Construct ion.  S a f e t y  Act 1971 (Queensland ) provides :  

" I n  r e s p e c t  of a p r o j e c t  on which he i s  engaged a 
con ,s t ruc tor  s h a l l  (a)  ensure  t h a t  t h e  p r o v i s i o n s  of 
t h i s  Act a r e  complied with o r ,  as t h e  ca se  may be ,  
a r e  n.ot contravened on t h e  s i t e . "  

The Queens1an.d I n d u s t r i a l  Court held t h a t  t h e  word "ensure" 

i s  inten,ded t o  mean "make certain. ' '  o r  "make s u r e " ,  but  t h a t  

t h e  s e c t i o n  does not  c r e a t e  a b s o l u t e  l i a b i l i t y .  

'Ensure1 joined wi th  ' s h a l l 1  i s  a n  impera t ive  s ta tement :  

Regina -*- v  green in^ I n d u s t r i e s  Ltd. [1968] 1 O.R. 759. A r a i l  
supp0rt in.g a crane was of in,adequate s t r e n g t h .  A r e g u l a t i o n  

.under t h e  I n d u s t r i a l  S a f e t y  Act 1964 (On ta r io )  r equ i r ed  every 

employer t o  en,sure t h a t  "no p a r t  of a l i f t i n g  dev ice  s h a l l  be 

used un le s s  i t  i s  of adequate  s t r eng th1 ' .  It was held t h a t  

the  r e g u l a t i o n  imposed s t r i c t  l i a b i l i t y .  The word "ensure" 

jo ined  with  I1sha l l "  i s  a n  impera t ive  s t a t emen t .  

'Ensure means guaran tee  : Regina v. Westeel-Rosco Ltd . 
(1975) 27 C.C.C.  ( 2d )  467. Two men were on. a suspended 

s c a f f o l d  and n e i t h e r  wore a s a f e t y  b e l t ,  s e c u r e l y  fasten.ed 

t o  a n  independent l i f e  l i n e ,  as r equ i r ed  by a r e g u l a t i o n  made 

under t h e  Cons t ruc t ion  S a f e t y  Act ,  1973 ( o n t a r i o ) .  S e c t i o n  

1 5 ( 3 )  s t a t e d  t h a t :  

"A sub-cont rac tor  s h a l l  ensure  t h a t  t h e  measures and 
procedures  p re sc r ibed  by t h e  r e g u l a t i o n s  a r e  c a r r i e d  
o u t  on t h e  p a r t  of' t h e  p r o j e c t  under h i s  d i r e c t  
con,trol .  " 

The 0n. tar io  High Court of J u s t i c e  h e l d ,  a f f i r m i n g  t h e  c o n v i c t i o n ,  

t h a t  t h e  word "ensure" c a r r i e s  the  conno ta t ion  of a guarantee  

and t h e  o f f ence ,  t h e r e f o r e ,  i s  one of s t r i c t  l i a b i l i t y .  

5.1.10 An 'employer'  mus t  comply wi th  a n .  I n s p e c t o r ' s  

D i r e c t i o n s :  

"S.18 D i r e c t i o n s  by Inspec to r  t o  ensure  s a f e t y  - ( 1 )  
Where it appears  t o  a n .  1n.spector t h a t  any c o n s t r u c t i o n  
work i s  being c a r r i e d  ou t  i n .  such a man.n,er as t o  be 
dangerous t o  an.y workman. employed i n  t h e  c o n s t r u c t i o n  
work, he s h a l l  g ive  t o  t h e  employer f o r  t h e  work such 
d i r e c t i o n s  i n  w r i t i n g  as the  I n s p e c t o r  t h i n k s  
n,ecessary t o  p reven t  acc iden . t s ,  and t h e  employer s h a l l  
f o r t h w i t h  c a r r y  ou t  such d i r e c t i o n s .  

( 2 )  Any d i r e c t i o n s  under subsect ion,  ( 1 )  of t h i s  
sec t ion .  may be given. by t h e  1n.spector e i t h e r  t o  t h e  
employer o r  t o  any person. a p p a r e n t l y  i n  charge of 
t h e  work t o  which t h e  n o t i c e  r e l a t e s  an.d, i f  t h e  
n.otice i s  given t o  any such person ,  i t  s h a l l  be h i s  
du ty  f o r t h w i t h  t o  b r i n g  t h e  d i r e c t i o n s  t o  t h e  



n o t i c e  of t h e  employer and ,  wi th in  t h e  l i m i t s  of h i s  
f u n c t i o n s  as a n  employee, t o  g i v e  e f f e c t  t o  t h e  
d i r e c t i o n s .  

(3)  Where a n  I n s p e c t o r  g i v e s  any d i r e c t i o n s  under 
subsec t ion  (1)  of t h i s  s e c t i o n ,  he may a l s o ,  a t  t h e  
same time o r  subsequent ly ,  o r d e r  any persons  t o  
cease  f o r t h w i t h  such work i n  connec t ion  with  t h e  
con.struction. work as may be s p e c i f i e d  i n .  t h e  o rde r  
u n t i l  t h e  d i r e c t i o n s  a r e  complied wi th ,  and t h e  
employer s h a l l  a d v i s e  a l l  workmen l i k e l y  t o  be 
a f f e c t e d  by t h e  o r d e r .  

( 4 )  Every person  who, wi thout  l a w f u l  excuse,  - 
( a )  Being a n  employer, f a i l s  t o  comply with  any 

d i r e c t i o n  o r  o r d e r  of a n  I n s p e c t o r  under t h i s  
s e c t i o n ;  

( b )  Being a workman. and having knowledge i n  any 
manner of any d i r e c t i o n  o r  o r d e r  of an. I n s p e c t o r  
under t h i s  sec t ion , ,  does any a c t  o r  t h i n g  which, 
i f  done by t h e  person. t o  whom t h e  d i r e c t i o n  o r  
o rde r  was given. would c o n , s t i t u t e  a n .  o f f ence ,  - 

commits a n .  o f fence  a g a i n s t  t h i s  Act."  

D i r e c t i o n s  apply  t o  f u t u r e  work: I n s p e c t o r  of S c a f f o l d i n g  

v. Aughton. (1957) 9  M.C.D. 163 (a prosec.ut ion under t h e  

Scaf f  o1din.g and Excavat ion Act 1922, which had similar 

p rov i s ions  t o  t h e  Construct ion.  Act 1959) .  A d i r e c t i o n  was 
g iven  by a n  i n s p e c t o r  t o  t h e  defendant  i n  J u l y  t h a t ,  f o r  t h e  

f u t u r e ,  c e r t a i n .  s p e c i f i e d  work might be c a r r i e d  o u t  only  i n  

t h e  manner p r e s c r i b e d .  I n  November t he  defendant  a c t e d  i n  

de f i ance  of t h i s  d i r e c t i o n .  J .  D, Willis, S.M. held t h a t  

proceedings  could be t aken  (as they  were) f o r  t h e  f a i l u r e  on 

November 13 t o  comply with  t h e  d i r e c t i o n  given. by t h e  

i n s p e c t o r  on. t h e  24 th  of J u l y .  

D i r e c t i o n s  m u s t  be s p e c i f i c  and f o r  dangerous work: 

S a f e t y  In spec to r  v. A.  W i l l i a m s  Construction.  Ltd .  (unrepor ted 
d 

4.9.64).  J .  B. Thornson, S.M. held t h a t  a d i r e c t i o n  by a n  

i n s p e c t o r  under s . 18 (1 )  must  be s p e c i f i c  and i n  c l e a r  terms,  

I n  t h a t  ca se  t he  d i r e c t i o n  o r d e r  r equ i r ed  t h e  employer t o  

per form h i s  s t a t u t o r y  du ty  t o  make an  excavation.  s a f e  and,  

t h e r e f o r e ,  it was held  t o  be u l t r a  v i r e s .  It was a l s o  he ld  

t h a t ,  under s . 1 8 ( 3 ) ,  a cease  work o r d e r  mus t  r e f e r  t o  dange r0 .u~  

work o n l y ,  and mus t  r e l a t e  t o  t h e  s p e c i f i c  d i r e c t i o n  under 
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An. I n s p e c t o r  decide 's  what i s  dangerous:  In spec to r  of 

S c a f f o l d i ~  v. Rush and Taylor  (1923) M.C.R. 25 (a prosecut ion.  - 
under t h e  S c a f f o l d i n g  Inspec t ion .  Act ,  1908) .  E. Page, S.M. 

h e l d  t h a t  t h e  Act throws upon. t h e  i n s p e c t o r ,  an.d n.ot t h e  

c o u r t ,  t h e  du ty  of d e c i d i n g  whether s c a f f o l d i n g  was dan.gerous. 

The powers an.d fun.ction.s of i n s p e c t o r s  un.der t h e  1908 Act 

were i n .  similar terms t o  t h o s e  i n .  t h e  Construct ion.  Act 1959. 

Under t h e  1908 Act a n .  appea l  again ,s t  a d i r e c t i o n .  o r d e r  was 

t o  t h e  M i n i s t e r  whereas under t h e  1959 Act a n  appea l  i s  t o  

a M a g i s t r a t e ,  9.21. It i s  submi t t ed ,  then., t h a t  i f  an. 

employer f a i l s  t o  a p p e a l  an.d does not  c a r r y  o u t  an .  i n s p e c t o r ' s  

in.tra v i r e s  d i r e c t i o n .  he ( t h e  employer) can. n.ot a rgue  i n .  a 

subsequen.t p r o s e c u t i o n  t h a t  t h e  work was not  be ing  c a r r i e d  o u t  

i n .  a dangerous man.n.er. 

'Dangerous ' :  S e c t i o n  1 8 ( 1 )  i s  t h e  on ly  s e c t i o n  of t h e  

Act where t h e  word 'dan.gerousl i s  used. du Parcq ,  J. i n  

Walker v. B l e t c h l e ~ F l e 1 t o n . s  [I9373 1 A l l  E.R. 170 a t  175 -- 
con.cluded t h a t  i n .  c o n s i d e r i n g  whether machinery i s  dangerous: 

" . . . it m u s t  not  be assumed t h a t  everybody w i l l  
always be c a r e f u l .  A p a r t  of a machine i s  dangerous 
i f  i t  i s  a p o s s i b l e  cause of i n j u r y  t o  an.ybody 
a c t i n g  i n .  a way i n .  which a human. be ing  may be 
reasonably  expected t o  a c t  i n .  circumstan.ces which 
may be reasonably  expected t o  occur ."  

It i s  subm-itted t h a t  a l t hough  t h i s  i n t e r p r e t a t i o n  of 'dan.gerousl 

was i n .  t h a t  c a se  r e l a t e d  s p e c i f i c a l l y  t o  machin.ery i t  i s  an .  

a c c e p t a b l e  guide  f o r  i n s p e c t o r s  i n .  t h e  e x e r c i s e  of t h e i r  

d i s c r e t i o n .  un.der s .18.  

5.1.11 - Is an. employer ' s  l i a b i l i t y  a b s o l u t e ?  

"There i s  a presumption. t h a t  men.s r e a ,  a n .  e v i l  
i n t en t ion . ,  o r  a kn.owledge of t h e  wrongfulness of t h e  
a c t ,  i s  a n  e s s e n t i a l  ingredien, t  i n  every offen.ce; 
bu t  t h a t  presumption i s  l i a b l e  t o  be d i sp l aced  e i t h e r  
by t h e  words of t h e  s t a t u t e  c r e a t i n g  t h e  o f fence  o r  
by t h e  sub j ec t -ma t t e r  wi th  which it  d e a l s ,  and both  
m u s t  be considered . . . 11 : 

S h e r r a s  v. De Rutzen. [I8951 1 Q.B. 918 a t  p.921. 

Th i s  passage from t h e  judgment of Wright  J .  has  been. 

acknowledged as a c o r r e c t  s ta tement  of t h e  law by a number 

of a u t h o r i t i e s  in.cludin.g t h e  P r i v y  Counci l  i n  Lim Chin Aik v. 

Regin.am [1963] 1 A l l  E.R. 223. I n  t h e  Lim Chin. Aik ca se  Lord 

Evershed s a i d  a t  page 228: 



"Where t h e  sub jec t -ma t t e r  of t h e  s t a t u t e  i s  t h e  
r e g u l a t i o n  f o r  t h e  p u b l i c  welfare  of a p a r t i c u l a r  
a c t i v i t y  - s t a t u t e s  r e g u l a t i n g  t h e  s a l e  of food and 
d r i n k  a r e  t o  be found among t h e  e a r l i e s t  examples - 
i t  can. be an.d f requen . t ly  has been, i n f e r r e d  t h a t  t h e  
l e g i s l a t u r e  in tended t h a t  such a c t i v i t i e s  should be 
c a r r i e d  ou t  under con.dition.s of s t r i c t  l i a b i l i t y .  
The presumption. i s  t h a t  t h e  s t a t u t e  o r  s t a t u t o r y  
in.strumen.t can. be e f f e c t i v e l y  enforced only i f  t hose  
i n .  charge of t h e  r e l e v a n t  a c t i v i t i e s  a r e  made 
r e spons ib l e  f o r  seein.g t h a t  t h g  a r e  complied with. 
When. such a presumption. i s  t o  be i n f e r r e d ,  i t  
d i s p l a c e s  t h e  o r d i n a r y  presumption. of mens r e a .  I' 

Mahon, J .  i n .  t h e  r e c e n t  case  of Man.ukau Ci ty  Corpora t ion  

S a f e t y  I n s p e c t o r  (unrepor ted 28.2.79) con.cluded t h a t  sec t ion .  v. - - 
22 of t h e  Con,s t ruct ion.Act  1959 imposes a b s o l u t e  l i a b i l i t y  

on. t h e  employer. He s a i d  a t  page 9  t h a t :  

" I n  t h e  United Kingdom and i n .  New Zealand and elsewhere 
i n ,  t h e  Common,wealth t h e  l i a b i l i t y  on. a n  employer t o  
observe a des igna ted  p recau t ion  s t i p u l a t e d  i n  any one 
of t h e  F a c t o r i e s  Acts  has n.ormally been held t o  be 
a b s o l u t e .  

I n .  Warner v. Metropoli tan.  P o l i c e  [1969] 2  A.C.  256 
Lord Reid r e f e r r e d  t o  t h e  ca tegory  of s t a t u t o r y  
o f f ences  under p u b l i c  h e a l t h ,  1icen.sin.g a n d  
i n d u s t r i a l  l e g i s l a t i o n .  where it  has con.ven.tion.ally 
been. held t h a t  absence of mens r e a  i s  n.o defence ,  
an.d i n .  my opin.ion. t h e  Con.struction Act 1959 
obviously  f a l l s  within. t he  ca tegory  of i n d u s t r i a l  
l e g i s l a t i o n .  s o  desc r ibed .  Then, when. 0n.e looks  a t  
t h e  t e x t  of s ec t ion .  22,  i t  i s  observed t h a t  t h e r e  
i s  n.0thin.g t o  sugges t  t h a t  proof of men.s r e a  i s  
r e q u i r e d ,  an.d 0n.e might go f u r t h e r  an.d s a y  t h a t  
t h e  termin.ology of t h e  sec t ion .  seems i t s e l f  
c l e a r l y  t o  impose a b s o l u t e  l i a b i l i t y  f o r  t h e  
employer i s  l i a b l e  un less  he ' c a u s e s '  t h e  re1evan.t 
requirement t o  be complied wi th  o r  observed. Thus 
t h e  concept of vacar ious  l i a b i l i t y  i s  dispensed 
wi th  an.d a l s o  t h e  r e l a t e d  but  d i f f e r e n t  questi0n.s  
as t o  whether t h e  servan.t  o r  agen t  committing t h e  
quas i - c r imina l  d e f a u l t  i s  t o  be i d e n t i f i e d  wi th  
t h e  c0mpan.y o r  c o r p o r a t i o n  which has been. 
prosecuted f o r  t h e  r e l e v a n t  s t a t u t o r y  of f  en.ce. " 

Mahon. J . con.tin.ued : 

"If I a m  wrong i n .  con,struin.g sec t ion .  22 l i t e r a l l y ,  
then. t h e r e  i s  a p r i n c i p l e  which i n  any case  seems 
con.clusive against t h e  argumen.t f o r  t h e  Appel lan t .  
The p r i n c i p l e  I have i n  mind i s  t h a t  s t a t e d  by Lord 
~ e i d -  i n .  sweet  v. P a r s l e y  [1970] A.C. 132 when.- he 
s a i d ,  at-9: 



"It has  l o n g  been t h e  p r a c t i c e  t o  recognise  
a b s o l u t e  offen.ces i n .  t h i s  c l a s s  of quas i - c r imina l  
a c t s ,  and one can. s a f e l y  assume t h a t  when 
Par l i ament  i s  p a s s i n g  new l e g i s l a t i o n .  d e a l i n g  
with t h i s  c l a s s  of o f f e n c e s ,  i t s  s i l en .ce  as t o  
mens r e a  means t h a t  t h e  o ld  p r a c t i c e  i s  t o  
app ly  - I I 

The p r i n c i p l e  s o  expressed seems, i n .  my opin.ion., p l a i n l y  
t o  be a p p l i c a b l e  here .  The s a f e t y  requiremen.ts 
con.tain.ed i n  t h e  Con.struction. Act and a l s o  i n  t h e  
Con.struction, Regu1ation.s 1961 and a l s o  i n  an.y o t h e r  
Regulat ion,  o r  enactment f a l l i n g  w i t h i n  t h e  d e s c r i p t i o n  
s t a t e d  i n .  s ec t ion .  11 ( f  ) ,  a r e  aimed a t  t h e  p reven t ion  
of d e a t h  o r  i n j u r y  t o  workmen. an.d o t h e r  persons  
engaged i n .  o r  about  con.struction.  work. I n .  t h a t  c l a s s  
of l e g i s l a t i o n .  t h e  l i a b i l i t y  of a pe r son  i n .  breach of 
t h e  s a f e t y  p r o v i s i o n s  has con.ven.tion.ally been. held t o  
be a b s o l u t e ,  i n .  t h e  absence of aw defin.ed excuse 
based on. p r a c t i c a b i l i t y ,  i t  be ing  no defen.ce t h a t  t h e  
defendant  could n o t ,  by t h e  e x e r c i s e  of  reasonable  
c a r e ,  have known. o r  d iscovered t h a t  a danger i n  f a c t  
e x i s t e d  o r  t h a t  h i s  premises  were unsafe  o r  t h a t  
danger was imminent. The l e g i s l a t i o n .  has been. 
const rued as in.vo1vin.g t h e  p ropos i t ion .  t h a t  t h e  
defendant  m u s t  t ake  t h e  r i s k ,  an.d i f  i t  is  found t h a t  
he has i n f r i n g e d  t h e  s t a t u t o r y  p r o h i b i t i o n .  o r  
requirement  then. he m u s t  pay t h e  p e n a l t y  p re sc r ibed  
f o r  t h e  quas i - c r imina l  o f fence .  

I n .  e n a c t i n g  t h e  Construct ion.  Act 1959 t h e  l e g i s l a t u r e  
m u s t  be presumed t o  have had i n .  min.d t h e  cognate 
l e g i s l a t i o n .  d e a l i n g  with s a f e t y  of workmen. i n .  f a c t o r i e s  
an.d t h e  a b s o l u t e  d u t i e s  placed upon. occup ie r s  of 
f a c t o r i e s  and workshops. 

Examples of t h a t  type  of l e g i s l a t i o n .  i n .  New Zea1an.d 
a r e  t h e  F a c t o r i e s  Act 1946 an,d t h e  Machinery Act 1950. 
Man.datory p r o v i s i o n s  r e l a t i n g  t o  t h e  s a f e t y  of 
workmen have been enacted i n  t hose  s t a t u t e s  i n  terms 
which a r e  a b s o l u t e .  The only  p o s s i b l e  q u a l i f i c a t i o n  
may be f0un.d i n .  0n.e o r  two of t h e   provision.^ under 
t h e  F a c t o r i e s  Act 1946,  f o r  example i n .  s e c t i o n  47, 
where t h e r e  i s  a d u t y  t o  p rov ide  and main.tain s a f e  
means of a c c e s s  an.d a s a f e  p l a c e  of  employment - 
' s o  far  as i s  reason.ably p r a c t i c a b l e ' .  But even. 
t h e r e ,  t h e  excu lpa tory  c l a u s e  on ly  e n t i t l e s  an ,  
employer t o  excuse complian.ce wi th  a du ty  o therwise  
a b s o l u t e  upon. t h e  grounds t h a t  i t  was not  reasonably  
p r a c t i c a b l e  t o  do s o ,  a s i t u a t i o n  which does not  
amount t o  requiremen.t of proof of mens r e a .  S e c t i o n  
22 of t h e  Construct ion.  Act 1959 c o n t a i n s  n.o r e f e r e n c e  
t o  ' r e a sonab le  p r a c t i c a b i l i t y '  an.d t h e  presumption is  
t h a t  t h e  l e g i s l a t u r e ,  i n .  t h e  i n . t e r e s t s  of p r e s e r v i n g  
t h e  s a f e t y  of people  i n .  o r  about  con . s t ruc t ion  s i t e s ,  
r e f  ra ined  from i n t r o d u c i n g  an.y excu lpa to ry  c l a u s e ,  
and in,tended t h e  employer ' s  du ty  t o  be a b s o l u t e  i n  
conformity with t h e  g e n e r a l  p a t t e r n .  of i n d u s t r i a l  
l e g i s l a t i o n .  aimed a t  s e c u r i n g  t h e  s a f e t y  of workmen. 
and o t h e r  persons .  



I n .  t h e s e  c i rcumstan .ces  t h e  d u t y  imposed by s e c t i o n .  22 
i s  i n .  my opin,ion. b o t h  l i t e r a l l y  an.d i n . f e r e n . t i a l l y  
a b s o l u t e ,  an.d absence  of men.s r e a  i s  no defen.ce.I1 

I t  i s  r e s p e c t f u l l y  submi t t ed  t h a t  t h e r e  a r e  a t  l e a s t  

two e x c e p t i o n s  t o  Mahon. J . ' s  fin.din.gs t h a t  t h e  employer ' s  d u t y  

i s  a b s o l u t e  under  s e c t i o n ,  22 of t h e  C o n s t r u c t i o n  Act 1959,  i . e .  

when. a n .  employee i s  i n .  b reach  and f o r  p r o p e r t y  damage. 

1. Employee i n .  b reach:  Lord Reid i n  Boyle v. Kodak L td .  

[ I9691 2 A l l  E.R. 439 p o i n t e d  o u t  t h a t  t h e  a b s o l u t e  l i a b i l i t y  

p r i n c i p l e  can. l e a d  t o  ' absurd  r e s u l t s '  i n  t h e  employment 

s i t u a t i o n . .  The p l a i n t i f f  i n ,  t h a t  c a s e  was a p a i n . t e r  

employed by t h e  d e f e n d a n t  and he f e l l  whi le  c l i m b i n g  a l a d d e r  

t o  l a s h  i t  a t  t h e  t o p .  He was no t  aware t h a t  t h e  r e g u l a t i o n s  

r e q u i r e d  t h a t  t h e  l a d d e r  should  be l a s h e d  b e f o r e  u s i n g  it. 
On.  a c l a i m  f o r  b r e a c h  of s t a t u t o r y  d u t y  i t  was he ld  t h a t  a n .  

employer ,  t o  avo id  l i a b i l i t y ,  m u s t  show t h a t  he h a s  complied 

w i t h  h i s  s t a t u t o r y  d u t y  by t a k i n g  a l l  r e a s o n a b l e  s t e p s  t o  

p reven . t  h i s  employees from commit t ing  b r e a c h e s  of t h e  r e l e v a n t  

r egu1a t ion . s .  Lord Reid s a i d  a t  page 440: 

"The d0c t r in . e  of a b s o l u t e  l i a b i l i t y ,  which was i n v e n t e d  
by t h e  c o u r t s ,  can. l e a d  t o  absurd  r e s u l t s  when. coupled 
wi th  t h e  employer ' s  v i c a r i o u s  l i a b i l i t y .  I t  would be 
absurd  i f ,  n o t w i t h s t a n d i n g  t h e  employer hav ing  done 
a l l  he could reason.ably be expected  t o  do t o  en.sure 
complian.ce, a workman., who d e l i b e r a t e l y  d isobeyed h i s  
employer ' s  o r d e r s  an.d t h e r e b y  p u t  t h e  employer i n  
b reach  of a r e g u l a t i o n . ,  could c l a i m  damages f o r  i n j u r y  
caused t o  him s o l e l y  by h i s  wron.gdoing. So t h e  
c o u r t s  have q u i t e  p r o p e r l y  in, t roduced a q u a l i f i c a t i o n  
of t h e  employer ' s  a b s o l u t e  l i a b i l i t y .  A p r i n c i p l e  of 
law has  been. e s t a b l i s h e d  t h a t ,  a l t h o u g h  i n ,  g e n e r a l  t h e  
employer i s  under a b s o l u t e  l i a b i l i t y  i n .  r e s p e c t  of 
s u c h  a b r e a c h ,  t h e  employer may have a defen.ce t o  a n .  
a c t i o n .  a g a i n s t  him by a n .  employee who i s  a l s o  i n  b reach . "  

T h i s  p r i n , c i p l e  was f u r t h e r  examined i n  H. Buckman & Son 

P t y .  L td .  v. Flan.agan. (1974)  4 A.L.R. 465 an.d Mason J .  s a i d ,  

a t  page 480,  t h a t  t h e  r u l e  i s  seen.: 
11 ... as 0n.e which s p e c i a l l y  l i m i t s  t h e  l i a b i l i t y  of a 
defen.dan.t who h a s  d e l e g a t e d  t o  t h e  p l a i n t i f f  t h e  
performance of a t a s k  which imposes upon. each of them 
a s t a t u t o r y  o b l i g a t i o n  i n  t h e  b reach  of which t h e  
p l a i n . t i f f  i s  s o l e l y  a t  f a u l t .  Y e t ,  a l t h o u g h  den.ying 
a l i a b i l i t y  i n .  t h e  defen.dan.t, i t  con.cedes t h a t  he i s  
i n .  b reach  of h i s  d u t y  an.d r e g a r d s  t h e  b reach  as n,on.- 
a c t i o n . a b l e  because  i t  came a b o u t  s o l e l y  i n .  consequence 
of t h e  p l a i n . t i f f  ' s  f a u l t .  



Although n o t  s t a t e d  as such  t h e  p r i n c i p l e  was a p p l i e d  i n .  
S a f e t y  1n .spector  v. Mervyn J o h n  C a r r o l l  ( u n r e p o r t e d  27.7 .73) .  

J .  D .  K inder ,  S  . M .  h e l d  t h a t  where s c a f f o l d i n g  i s  used w i t h o u t  

t h e  kn.owledge of t h e  defen.dan.t ( t h e  employer)  t h e  l e g i s l a t u r e  

cou ld  n.ot have i n t e n d e d  t h a t  t h e  d e f e n d a n t  would be r e s p o n s i b l e  

f o r  b r e a c h e s  of t h e  s c a f f o l d i n g  r e g u l a t i o n s .  

2 .  P r o p e r t y  damage: Inxluded i n .  t h e  C o n s t r u c t i o n  Act 1959 and 

t h e  r e g u l a t i o n s  a r e  v a r i o u s  p r o v i s i o n s  f o r  t h e  p r o t e c t i o n .  of 

s e r v i c e s  an.d p r o p e r t y .  It was held  i n .  New Plymouth Borough v. 

Rope Con.struct ion.  Co. L t d .  an.d an ,o ther  (1962)  1 0  M.C.D. 447 
t h a t  an. employer ' s  d u t y  i s  n.ot a b s o l u t e  f o r  t h e s e  offen.ces.  

I n .  t h a t  c a s e  t h e  defen,dan.ts were under con . t r ac t  t o  t h e  New 

Zealand Railways t o  c o n s t r u c t  a b r i d g e  and whi le  u s i n g  

e x p l o s i v e s  damaged t h e  p l a i n . t i f f  ' s  sewer p i p e s .  Mr A. W .  Y o r t t ,  

S  . M .  he ld  t h a t  s e c t i o n  1 2  of t h e  Cons t ruc t ion .  Act 1959 i s  

p r i m a r i l y  con.cern.ed w i t h  t h e  s a f e t y  of workmen. a n d  b e f o r e  a 

d e f e n d a n t  can. be he ld  l i a b l e  f o r  damage t o  p r o p e r t y ,  t h r o u g h  

b reach  of subsec t ion .  1 2 ( d ) ,  he m u s t  be shown. t o  have been. 

g u i l t y  of a w i l f u l  o r  n e g l i g e n t  d i s r e g a r d  of i t s  p r o v i s i o n s .  

It i s  a r g u a b l e  whether  M r .  Y o r t t  is  c o r r e c t  i n  t h i s  

i n , t e r p r e t a t i o n . .  S e c t i o n  12 ( d )  i s  c o m e r n e d  w i t h  t h e  i n t e r u p t i o n  

t o  s e r v i c e s ,  and t h e  s o c i a l  and econ,omic c o s t s  an.d i m p l i c a t i o n s  

of b r e a k i n g  a c o a x i a l  commun.ications c a b l e ,  a main sewer ,  gas, 

w a t e r ,  e l e c t r i c i t y ,  o r  o t h e r  s e r v i c e ,  may f a r  outweigh t h e  

comparable c o s t s  of a b reach  of a minor s a f e t y  p r o v i s i o n .  

5.1.12 Abso lu te  l i a b i l i t y  i n .  Canada: The Canadian  d e c i s i o n s  - 
have n.ot been uniform. N e v e r t h e l e s s  an. a n . a l y s i s  of t h e  

re1evan. t  c a s e s  d e a l i n g  w i t h  c o n s t r u c t i o n  s a f e t y  law i s  i n c l u d e d  

t o  p r o v i d e  a u t h o r i t y  i n .  p a r t i c u l a r  work s i t u a t i o n s  and as a 

l e a d  on. t o  t h e  development  of t h e  ' t h r e e  c a t e g o r y '  con.cept of 

o f f e n c e s .  

Abso lu te  l i a b i l i t y  f o r  ' w e l f a r e '  s t a t u t e s :  Queen. v. - 
P i e r c e  F i s h e r i e s  L t d .  (1970)  5 C.C.C.  193.  T h i s  c a s e  d e a l t  - 
w i t h  a s t a t u t o r y  p r o h i b i t i o n .  f o r  c a t c h i n g  under - s i zed  c r a y f i s h  

The Supreme Cour t  of Canada made t h e  b a l d  s t a t e m e n t  t h a t  

r e g u l a t i o n s  made f o r  i n d i v i d u a l  conduct  i n  t h e  i n t e r e s t s  of  

h e a l t h ,  conven.ien.ce , s a f e t y  an.d t h e  g e n e r a l  w e l f a r e  of t h e  

p u b l i c  impose a b s o l u t e  l i a b i l i t y .  



Absolute l i a b i l i t y  when. h i r i n g  o u t  unsafe  machines: 

m i n a  - v. Sam C o n , . t i n a  Ltd .  [1965] 2  O.R. 623. The Onta r io  

Court  of Appeal held t h a t  s . l 9 a  of t h e  Cons t ruc t i on  S a f e t y  

A c t ,  1961 (0n . ta r io )  a b s o l u t e l y  p r o h i b i t s  t h e  h i r i n g  o u t  of 

un.safe machin.es an.d t h a t  i t  i s  immater ia l  t h a t  t h e  person. 

p rov id ing  t h e  equipmen,t which was obtain.ed from and operated 

by a t h i r d  p a r t y  was unaware t h a t  it was d e f e c t i v e .  

L i a b i l i t y  i s  n.ot a b s o l u t e  i f  a n .  employee does n.ot wear 

s a f e t y  equipment: Regina v. A .  0 .  Pope Limited (1972) 20 

C.R.N.S. 159. Goggles had been. made a v a i l a b l e  by t h e  employer 

bu t  a workman. f a i l e d  t o  wear them. The New Brun.swick County 

Court held t h a t  t h e  I n . d u s t r i a 1  S a f e t y  Act ,  1964 (N.B.) does 

n o t  impose a b s o l u t e  l i a b i l i t y .  It  i s  s u f f i c i e n . t  i f  t h e  

employer p rov ides  t h e  equipmen.t. 

S t r i c t  l i a b i l i t y  when. s t r u c t u r a l  m a t e r i a l  i s  over  

s t r e s s e d :  Regin.a v. Amherst Crane R e n t a l s  Ltd .  (1975) 26 C.C.C. 

( 2d )  477. The b o l t s  ho ld ing  conc re t e  p a n e l s  t o  t h e  o u t s i d e  

o f  a b u i l d i n g  under c o n s t r u c t i o n  were underdesigned and 

f a i l e d .  The b o l t s  were suppl ied  by a manufacturer  and were 

n.ot t e s t e d  by t h e  defendant  sub-con.tractor .  A r e g u l a t i o n  made 

u n.der t h e  Construct ion,  S a f e t y  Act ,  1973 ( O n t a r i o )  r equ i r ed  t h a t  

t h e  a l l owab le  s t r e s s  on. any m a t e r i a l  s h a l l  n.ot be exceeded. 

I t  was held  t h a t  t h e  Act imposed s t r i c t  l i a b i l i t y  and t h a t  mens 

r e a  was n.ot r equ i r ed .  Queen. v. P i e r c e  F i s h e r i e s  Ltd .  was 
followed . 

Stan.dard of ' n.egligen.ce ' f o r  f a i l u r e  t o  t a k e  reasonable  

p r e c a u t i o n s :  Regina v. V.  K .  Mason Construct ion.  Ltd. [1968] 

1 O.R. 399. The bottom f e l l  ou t  of a t o o l  box, while be ing  

l i f t e d  by a c r ane ,  r e s u l t i n g  i n .  in . jury t o  a workman. The 

defendant  con . t rac tor  was convicted f o r  a breach of s e c t i o n  

1 8  ( 3 )  of t h e  Construct ion.  S a f e t y  Act 1961 ( O n t a r i o )  f o r  

f a i l u r e  t o  t ake  reasonable  p recau t ions  t o  ensure  t h e  s a f e t y  

of a l l  persons  on. t h e  p r o j e c t .  The High Court  of J u s t i c e  

On ta r io  h e l d ,  a f f i r m i n g  t h e  con.vic t ion,  t h a t  s e c t i o n  18  (3)  
does  no t  r e q u i r e  mens r e a  nor does i t  impose s t r i c t  l i a b i l i t y .  

It imposes r e s p o n s i b i l i t y  f o r  n.egligen.ce . 
F1yn.n. J .  i n .  Regin.a v. PPG I n d u s t r i e s  (unrepor ted  15.6.78 

i n .  t h e  Saskatchewan. M a g i s t r a t e s '  Cour t )  concluded t h a t  o f f ences  

under  p u b l i c  wel fa re  s t a t u t e s  can. be grouped i n t o  t h r e e  

c a t e g o r i e s .  He s a i d  a t  page 3 of h i s  judgmen.t t h a t :  



"I th ink-  t h a t  t h e  law with regard t o  t h i s  p a r t i c u l a r  
type of o f f ence  i s  n.ow q u i t e  c l e a r .  I n .  t h e  recen.t 
case  of Caswell  v. The Corporation. of t h e  C i t y  of S a u l t  
S t e .  Marie ,  a n .  unrepor ted dec i s ion .  of t h e  Supreme 
Court of Can.ada, Mr. J u s t i c e  Dickson. d e a l i n g  wi th  t h e  
ma t t e r  before  t h a t  Court  s t a t e s :  

"I con.clude, f o r  t h e  reasons  which I have sought 
t o  exp re s s  t h a t  t h e r e  a r e  compel l ing grounds f o r  
t h e  recogn.i t ion.  of t h r e e  c a t e g o r i e s  of o f f  en.ces 
r a t h e r  t h a n  t h e  t r a d i t i o n a l  two: 

1. Offen,ces i n .  which mens r e a ,  con . s i s t ing  of 
some p o s i t i v e  s t a t e  of mind such as i n t e n t ,  knowledge, 
o r  reck lessn .ess ,  must be proved by t h e  p r o s e c u t i o n  
e i t h e r  as a n  in.feren.ce from t h e  na tu re  of t h e  a c t  
committed, o r  by a d d i t i o n a l  evidence.  

2 .  0ffen.ces i n .  which t h e r e  i s  n.o n .ecess i ty  f o r  
t h e  prosecut ion.  t o  prove t h e  exis ten.ce  of mens r e a ;  
t h e  doing of t h e  p r o h i b i t e d  a c t  prima f a c i e  imports  
t h e  offen.ce ,  l e a v i n g  i t  open t o  t h e  accused t o  
avoid l i a b i l i t y  by prov ing  t h a t  he took a l l  
reasonable  c a r e .  Th is  i nvo lves  c o n s i d e r a t i o n  of 
what a r ea sonab le  man would have done i n  t h e  
c i rcumstances .  The defence w i l l  be a v a i l a b l e  i f  
t h e  accused reasonably  be l ieved  i n  a mistaken, s e t  
of f a c t s  which, i f  t r u e ,  would r ende r  t h e  a c t  o r  
omission. inn0cen.t , o r  i f  he took a l l  reasonable  
s t e p s  t o  avoid  t h e  p a r t i c u l a r  even t .  These 
offen.ces may p r o p e r l y  be c a l l e d  of fences  of 
s t r i c t  l i a b i l i t y .  

3. Offences of a b s o l u t e  l i a b i l i t y  where i t  i s  
n.ot open. t o  t h e  accused t o  excu lpa t e  himself by 
showing t h a t  he was f r e e  of f a u l t . "  

F1yn.n. J .  wen.t on t o  hold t h a t  t h e  requirement  i n  s e c t i o n  

3 ( a )  of t h e  Saskatchewan. Occupat ional  Hea l th  and S a f e t y  Act ,  

"Every employer s h a l l  ensu re ,  in .sofar  as i s  reasonably  
p r a c t i c a b l e ,  t h e  h e a l t h ,  s a f e t y  and wel fa re  a t  work 
of a l l  h i s  workers." 

squa re ly  p l a c e s  t h i s  o f f ence  w i th in  t h e  second ca tegory .  He 

s a i d  a t  page 4 t h a t :  

"I a m  s a t i s f i e d  t h a t  t h e r e  i s  no th ing  i n ,  t h e  s t a t u t e  
t h a t  i m p l i e s  mens r ea .  For t h a t  reason. I f i n d  t h i s  
t o  be a ca se  of s t r i c t  l i a b i l i t y ,  0n.e where a l l  t h a t  
i s  necessary  is  t h a t  t h e  Crown. p roves  t h e  p r o h i b i t e d  
a c t  which prima f a c i e  imports  t h e  o f f ence .  It 
l e a v e s  t h e  defence a n  opportun.i ty t o  p rove ,  an.d t h e  
burden. of proof i s  on t h e  defence ,  t o  prove t h a t  he 
took a l l  reasonable  p recau t ions  t o  avoid i t  o r  t h e  
defence of due d i l i g e n c e  as it i s  sometimes r e f e r r e d  
t o  . I 1  



It i s  submi t t ed  t h a t  t h e  r e c o g n i t i o n  and deve1opmen.t of 

t h i s  ' t h r e e  c a t e g o r y '  con.cept of o f f e n c e s  would assist 

i n d u s t r y  and a l l  t h o s e  in.volved wi th  s a f e t y  law i n  t h e  

u n.derstan.din.g an.d t h e  a p p l i c a t i o n .  of t h e  v a r i o u s  p r o v i s i o n s  

i n .  t h e  l e g i s l a t i o n . .  

5 .2  S a f e t y  S u p e r v i s o r s :  An employer m u s t  a p p o i n t  a s a f e t y  

s u p e r v i s o r  on any n o t i f i a b l e  work i f  he ( t h e  employer)  i s  unab le  

t o  e x e r c i s e  p e r s o n a l  s u p e r v i s i o n .  h imse l f  . . s. 9 ( l ) ,  and t h e  

employer m u s t  a d v i s e  a l l  h i s  workmen. employed on t h a t  work 

who i s  t h e  s a f e t y  s u p e r v i s o r .  The s a f e t y  s u p e r v i s o r ' s  d u t y  

i s  t o  e n s u r e  t h a t  t h e  s a f e t y   provision,^ of t h e  Act a r e  complied 

w i t h ,  and he must r e p o r t  any breach o r  d e f e c t  t o  t h e  employer 

.. s . 9 ( 7 ) .  But s . 9 ( 9 )  makes i t  p l a i n .  t h a t  t h e  l i a b i l i t y  of 

a n  employer i s  no t  a f f e c t e d  by any f a i l u r e  of a s a f e t y  

s u p e r v i s o r  t o  e x e r c i s e  h i s  f u n c t i o n s .  Two o r  more employers  

may app0in. t  t h e  same s a f e t y  s u p e r v i s o r  on  t h e  s i t e  .. s .9(11) .  
Regula t ion .  9 7 ( 7 )  r e q u i r e s  t h a t  s a f e t y  s u p e r v i s o r s  m u s t  o b t a i n  

t h e  a p p r o p r i a t e  c e r t i f i c a t e  of competen.cy f o r  t h e  p a r t i c u l a r  

n o t i f i a b l e  work. 

An. employer may r e q u i r e  a c e r t i f i c a t e  of competency: S a f e t y  

1n .spector  - v. Commercial Concre te  L td .  ( u n r e p o r t e d  26.7.73) .  A 

c h a r g e  was l a i d  f o r  a b r e a c h  of r e g u l a t i o n  9 7 ( 7 3 ,  f a i l u r e  t o  

p r o v i d e  a c e r t i f i c a t e d  s a f e t y  s u p e r v i s o r  on  n o t i f i a b l e  work. 

P .  J .  T r a p s k i ,  S.M. he ld  t h a t  under s .9  i f  a n .  employer h imsel f  

i n t e n d s  t o  c a r r y  o u t  t h e  f u n c t i o n s  of a s a f e t y  s u p e r v i s o r  he 

m u s t  hold the  a p p r o p r i a t e  c e r t i f i c a t e  of competen.cy. 

A s a f e t y  s u p e r v i s o r  i s  r e q u i r e d  from t h e  start of 

n.otif  i a b l e  work: S a f e t y  1n .spector  v. S p e c i a l  - Coat ings  (N.Z. ) 

L t d .  ( u n r e p o r t e d  23 .3 .79) .  The d e f e n d a n t  was charged w i t h  and - 
con.victed of b r e a c h e s  of r e g u l a t i o n s  32 (1 ) ,  an.d 4.4 ( 2 ) ,  b u t  t h e  

c h a r g e  t h a t  t h e  work was n.ot n o t i f i e d ,  and t h a t  no s a f e t y  

s u p e r v i s o r  was appo in ted  was d i s m i s s e d .  J .  W .  Dalmer, S.M. 

h e l d  : 

11 . . . t h e  d e f e n d a n t  c0mpan.y was not  o b l i g e d  a t  t h e  
beg inn ing  of t h e  c o n t r a c t  t o  g i v e  n o t i c e  t h a t  a t  
some f u t u r e  t ime i t  might be r e q u i r e d  t o  c a r r y  o u t  
work which was n o t i f i a b l e .  'I 

With r e s p e c t ,  t h e  M a g i s t r a t e  was c l e a r l y  un.in.formed i n  

t h a t  he d i d  not  c o n s i d e r  t h e  C o n s t r u c t i o n  Amen.dmen.t Act  1977 
which p r o v i d e s  f o r  n . o t i f i c a t i o n  of work which w i l l  a t  any  

t ime i n c l u d e  n o t i f i a b l e  work. 



5.3 gorkman.: i s  def ined  i n  s .2  as: 

". . . any person. engaged i n .  any c a p a c i t y  i n .  c o n s t r u c t i o n  
work; an.d in.cludes a n  a p p r e n t i c e  and a n  employer when 
engaged i n  t h e  performance of any such work." 

The only  s p e c i f i c  d u t i e s  of workmen. l a i d  down. i n .  t h e  Act 

a r e  con.tained i n  t h r e e  s e c t i o n s .  F i r s t l y ,  i n .  s.11 ( f ) ,  t h e  

workman., as wel l  as t h e  employer, i s  r equ i r ed  t o  comply with 

t h e   provision.^ of any en.actmen.t making p r o v i s i o n  f o r  t he  

s af e t y  of pers0n.s engaged i n  any c o n s t r u c t i o n  work. Secondly,  

i n .  s . l 8  (4). , a workman is r equ i r ed  t o  comply wi th  any o r d e r  

o r  d i r e c t i o n  of t h e  i n s p e c t o r .  T h i r d l y ,  i n .  s . 23  a workman 

commits a n  o f f ence  i f  he i s  employed by a n .  employer and f a i l s  

t o  comply wi th  t h e  Ac t ,  o r  without r ea sonab le  cause  en.dan.gers 

himself  o r  o t h e r s ,  o r  w i l f u l l y  o r  n .egl igent ly  d i s r e g a r d s  

in .s t ruct ion.s  f o r  s e c u r i n g  observance of t h e  Act.  

I n .  t h e  r e g u l a t i o n s  t h e r e  a r e  3 s p e c i f i c  requirements  f o r  

'workmen.' , 1 f o r  'employees ' , and 7 f o r  'pers0n.s ' (which 

obviously  i nc lude  workmen,). Workmen mus t  wear goggles 

suppl ied  by t h e  employer, where t h e r e  i s  a s p e c i a l  r i s k  of 

in , jury  t o  t h e i r  e y e s ,  reg.33.  Workmen. m u s t  not  walk over  o r  

work on. any b r i t t l e  r o o f i n g  m a t e r i a l  un l e s s  t h e r e  i s  adequa te  

suppor t  d i r e c t l y  un,der t h e  r o o f i n g ,  reg . jhA(1) .  Workmen must 

n o t ,  kn,owin.gly , use on. con.struction.  work any powder-powered 

t o o l  which i s  d e f e c t i v e  an,d dangerous ,  o r  use such a t o o l  i n  

an. un.safe manner, r e g .  96. 
P a r t  XIV of t h e  G a s  Supply S a f e t y  Regula t ions  were 

incorpora ted  in. to t h e  Con.struction, Regula t ions  i n  1971,  and 

the word 'employees'  i n  r e g u l a t i o n  117  should have been 

changed t o  'workmen.'. The requiremen.t is  t h a t  employees mus t  
wear s a f e t y  equipment when. engaged on. work i n  connection. wi th  

mains con.tain.in.g gas  under p r e s su re .  

Every person, who e n t e r s  a p r o t e c t i v e  helmet a r e a  mus t  
wear a head p r o t e c t i v e  helmet ,  reg.32A(2).  Persons  a r e  not 

pe rmi t t ed  t o  work on a gas supply  system without  t r a i n i n g  

( r eg .113 ) .  Every person, must comply wi th  t h e  codes of 

p r a c t i c e  f o r  Underwater Diving ( r e g . l 1 8 ) ,  Work i n  Compressed 

A i r  ( r e g . l l g ) ,  Scaf f  01din.g ( r eg .  3 6 ~ ) ,  and.  excavation.^ ( r eg .  70A). 

Persons  mus t  n.ot breach t h e  exp los ives  r e g u l a t i o n s  ( r eg .  104 ) .  

Except f o r  s . 7 ( 4 )  t h e r e  i s  n.o o f f ence  c r e a t i n g  p r o v i s i o n  

f o r  ' pe rson . s l .  However, t h e r e  i s  no doubt t h a t  'person.sl  

in,clude 'workmen.' , as wel l  as 'employers ' . 



A n igh t  watchman. i s  a 'workman.' : F i e l d  v. Pe r rgs  (~a1in .p ; )  

Ltd.  [I9501 2  A l l  E.R. 521. Devl in  J. held t h a t  a n igh t  - 
watchman,, who was i n j u r e d  when. he t r i p p e d  over  a loose  p lank  

while doing h i s  roun.ds a t  n i g h t ,  was a 'workman.', and h i s  

employer was i n .  breach of t he  r e g u l a t i o n s .  

5.4 e w n  L i a b i l i t y :  Sect ion.  32 of t h e  Cons t ruc t ion  Act 3-959 
s t a t e s  t h a t :  "This Act bin.ds t h e  Crown.". 

I n ,  t h e  recen.t case  of Southland Acclim. S o c i e t y  v. Anderson. 

[I9781 1 N.Z.L.R. 838,  t h e  Soc ie ty  charged t h e  Min.es Department, 

and the  Min.ister of Min.es who was t h e  ho lder  of a water r i g h t  

i s s u e d  pursuant  t o  S e c t i o n  23 of t h e  Water and S o i l  

Conservat ion Act 1967,  wi th  f a i l i n g  t o  comply with a c o n d i t i o n  

of t h a t  water r i g h t .  On. t h e   information.^ coming before  t h e  

m a g i s t r a t e  counsel  f o r  t h e  defendants  r a i s e d  the  p re l imina ry  

ob jec t ion .  t h a t  t h e r e  was no j u r i s d i c t i o n  f o r  him t o  hear  them. 

T h i s  o b j e c t i o n  was upheld by t h e  m a g i s t r a t e  who declin.ed 

ju r i sd i c t i on . .  The S o c i e t y  app l i ed  t o  t h e  Supreme Court under 

s e c t i o n  4  of t he  J u d i c a t u r e  Amendment Act 1972 f o r  a review of 

t h i s  decis ion,  and sought a n .  o rde r  t h a t  t h e  Crown was bound by 

t h e  pena l  p rov i s ions  of t h e  Water and S o i l  Conservat ion Act 

1967,  and a d e c l a r a t i o n  t h a t  t h e  M a g i s t r a t e ' s  Court had 

j u r i s d i c t i o n .  t o  determine a p rosecu t ion  aga in . s t  t h e  Crown i n  

r e s p e c t  of a breach of t h a t  Act, sec t ion .  3 of which s t a t e s  t h a t ,  

"This Act s h a l l  bin.d t h e  Crown.". 

Q u i l l i a m  J .  dismissed t h e  a p p l i c a t i o n  and held t h a t :  

1. It i s  p o s s i b l e  f o r  a s t a t u t e  t o  contain .  p rov i s ions  f o r  

t h e  Crown, t o  become cr imin.a l ly  l i a b l e  . . . C a i n .  v. Doyle (1946) 

72 C.L.R. 408,  and Canadian. Broadcas t ing  Corpora t ion  v. A.G f o r  

On,tario (1959) 16 D.L.R. ( 2 d )  609. 

2. The expression.  ' eve ry  person,' conta ined i n ,  s e c t i o n  34 of 

the  Water and S o i l  Con.servation. Act 1967,  which i s  t h e  o f f ence  

c r e a t i n g  p r o v i s i o n ,  does  not  in.clude t h e  Crown. 

3. The offen.ces c r ea t ed  by t h e  Water and S o i l  Con.servation 

Act 1967 a r e  summary o f f ences  and t h e  only  machin.ery f o r  

b r ing ing  an. a c t i o n  befo're t h e  cou r t  is t h a t  provided by t h e  

Summary P r0ceed in .g~  Act 1957,  and as t h i s  Act does not bind 

t h e  Crown., t h e r e  i s  no j u r i s d i c t i o n  f o r  a mag i s t r a t e  t o  

e  n t e r t a i n .  a n ,  information.  again.st t h e  Crown. 



A prosecut ion.  p o l i c y  has been. e s t a b l i s h e d  under t he  

Con,struction. Act 1959, 0n.e arm of which r e q u i r e s  t h a t  c o u r t  

a c t i o n  proceed where a f a t a l i t y  o r  s e r i o u s  i n j u r y  a c c i d e n t  

o c c u r s ,  and it  i s  a s s o c i a t e d  wi th  a breach of t h e  Act. 

Govern.men.t Departmen.ts employ l a r g e  work-forces t o  c a r r y  ou t  

c o n s t r u c t i o n  work and t h e  n.umber of f a t a l  and o t h e r  s e r i o u s  

a c c i d e n t s  t o  Government employees has been i n c r e a s i n g  i n  

r e c e n t  yea r s .  Of t h e  100 f a t a l i t i e s  over t h e  last  f o u r  

y e a r s ,  20 have been. Govern.men.t employees. Of t h e s e  20 ,  a t  
l e a s t  10  were a s s o c i a t e d  with a breach of t h e  Cons t ruc t ion  

Act 1959 and i f  they had been employees of p r i v a t e  c o n t r a c t o r s  

 prosecution.^ would normally have proceeded. 

From time t o  t ime c o n s i d e r a t i o n  has been. given. t o  

p rosecu t ing  t h e  Government engineer  i n  charge of a workman 

k i l l e d ,  by l a y i n g  an .  hformat ion.  again .s t  t h e  engineer  as a 
'workman.', un.der sec t ion .  23 of t h e  Con.struction. Act 1959. 
However, t h e r e  i s  a n  element of u n f a i r n e s s  i n .  t h a t  t h e  engineer  

i s  r equ i r ed  t o  pay c o u r t  c o s t s  and h i s  own l e g a l  expenses as 
w e l l  as any p e n a l t y  imposed and he may have been. only  p a r t i a l l y  

respon.s ible .  

The s o l u t i o n  t o  t h i s  problem is  t o  make p r o v i s i o n  i n  t h e  

Cons t ruc t ion  Act 1959 f o r  l a y i n g  i n f o r m t i o n s  a g a i n s t  

Govern.men.t Departments. This  course  has been. recommended by 

t h e  Pub l i c  Se rv i ce  Associat ion, .  (See P.S .A. Newslet ter  

21  November 1978,  page 280. ) 

It i s  t r u e  t h a t  t h i s  would r e s u l t  i n ,  t h e  Crown paying a 

f i n e  t o  i t s e l f  and t h a t  t h e  Crown has t h e  power t o  remi t  t h e  

f i n e .  B u t  as po in ted  ou t  by Benja f ie ld  and Whitmore, 

A u s t r a l i a n  Adminis t ra t ive  Law, 3rd ed. 1966 page 306, t h i s  

does not  make t h e  prosecut ion.  s e l f - d e f e a t i n g .  Each G0vernmen.t 

Department has i t s  own s e p a r a t e  an .nual  a p p r o p r i a t i o n  of funds  

and i t s  own. a c c 0 u n . t ~ .  The r eco rd ing  of a j u d i c i a l l y  imposed 

f i n e  within. t hose  accoun.ts would i n  i t s e l f  be a d e t e r r e n t  and 

i t  would prov ide  t h e  oppor tun i ty  f o r  t h e  m a t t e r  t o  be r a i s e d  

a t  M i n i s t e r i a l  l e v e l  and i n .  Par l i ament .  

To provide f o r  p rosecu t ions  a g a i n s t  Government Departments, 

on. t h e  a u t h o r i t y  of t h e  South1an.d Acclim. Soc ie tx .  case  t h e  

Con,struction. Act 1959 would have t o  be amen.ded, f i r s t l y ,  t o  



def in.e "Governmen.t Departments", secondly ,  t o  inc lude  Government 

Departments w i t h i n  t h e  d e f i n i t i o n  of "employer", and t h i r d l y ,  

t o  provide t h a t  t h e  Summary Proceedings Act 1957 a p p l i e s  t o  

Government Departments s o  t h a t  t h e  charge can. be heard i n  t h e  

M a g i s t r a t e ' s  Court .  

1. Def in i t i on ,  of "Government Department": The d e f i n i t i o n  of 

"Govern.men.t Department" i n  s e c t i o n  2  of t h e  Water and S o i l  

Con,servation. Act 1967 should be added t o  s e c t i o n  2  of t h e  

Construct ion.  Act 1959: 

"Govern.men.t Department" means every Department o r  
ins t rument  of t h e  Execut ive  Government of New Zealand. 

2. Government Departments as Employers: Q u i l l i a m  J. i n  the  

Southland Acclim. Soc. c a s e  held  a t  page 842 t h a t :  

" I n .  t h e  Water and S o i l  Con.servation Act t h e r e  i s  no 
d e f i n i t i o n ,  of "person." and t h e  g e n e r a l  d e f i n i t i o n  of 
s . 4  of t he  Acts  I n t e r p r e t a t i o n  Act 1924 w i l l  apply .  
That p rov ides  t h a t  person. i nc ludes  a c o r p o r a t i o n  s o l e  
and a l s o  a body of persons  whether co rpo ra t e  o r  
unincorporate  . I' 

He went on t o  hold t h a t  "person" was never in tended t o  be s o  

a l l -embracing as t o  i nc lude  t h e  Crown. The d e f i n i t i o n  of 

"Employer" i n  s e c t i o n  2  of t h e  Cons t ruc t ion  Act 1959 inc ludes  

t h e  words: " . . . means any person  who i s  l i a b l e  f o r  t h e  
11 paymen.t of wages . . . . 

There a r e ,  t h e r e f o r e ,  a t  l e a s t  two amendments t h a t  would 

make Government Departments employers under t h e  Cons t ruc t ion  Act 

1959. F i r s t l y ,  t h e  words "or  Government Departments" could be 

added a f t e r  t h e  words "person" i n  t h e  d e f i n i t i o n  of "Employer", 

o r  secondly,  "Person" could be def ined  i n  t h e  Act. This  

second a l t e r n a t i v e  i s  favoured on t h e  grounds of c l a r i t y .  

The re fo re ,  t h e  fo l lowing  d e f i n i t i o n  should be added t o  s e c t i o n  2: 

"Person" i n c l u d e s  a Government Department, a c o r p o r a t i o n  
s o l e  and a l s o  a body of persons  whether co rpo ra t e  o r  
un,in,corporate . 

3. Summary Proceedings  Act 1957: Q u i l l i a m  J. i n .  t h e  

Southland Acclim. Soc. ca se  held  a t  page 843 t h a t :  - 
"The of fences  c r e a t e d  by t h e  Water and S o i l  Conservat ion 
Act a r e  summary o f f ences  and t h e  only  machinery f o r  
b r ing ing  them before  t h e  cou r t  i s  t h a t  provided by t h e  



Summary Proceedings  Act 1957. That Act does not  bind 
t h e  Crown.. A s  I have mentioned e a r l i e r ,  t he  Crown 
cann.ot be b0un.d , whether c i v i l l y  o r  cr imin,a l ly  , except  
by express  s t a t u t o r y  provision. .  I '  

However, t h e  Summary Proceedings Act 1957 does not 

exp res s ly  exclude t h e  Crown. o r  in.strumen.ts of t h e  Crown.. 

Therefore  i f  i t  i s  made c l e a r  i n .  t h e  Construction.  Act 1959 

t h a t  "Govern,men,t Departments" can, be proceeded a g a i n s t  summarily, 

then,, t h e  "express  s t a t u t o r y  prov is ion"  w i l l  have been met. 

Therefore  t h e  fo l lowing  words should be added a f t e r  t h e  

word "comp1ain.t" i n  s e c t i o n  26 (1 ) : "again.st  any person".  

5.5 L i a b i l i t i e s  of Loca l  A u t h o r i t i e s  and Pub l i c  Corporat ions:  

It i s  c l e a r  t h a t  when such bodies  c a r r y  o u t  c o n s t r u c t i o n  work 

with  t h e i r  own work-force t h a t  they  a r e  "employers" w i th in  t h e  

Con,struction Act 1959 and have t h e  same r e s p o n s i b i l i t i e s  and 

l i a b i l i t i e s  as any o t h e r  employer. 

5.6 L i a b i l i t i e s  of I n s p e c t o r s :  - One of the  f u n c t i o n s  of a 

c o n s t r u c t i o n  s a f e t y  i n s p e c t o r  under s e c t i o n  6 of t h e  Cons t ruc t ion  

Act 1959 i s  t o  a d v i s e  on. s a f e  p r a c t i c e s .  

I n  Dutton. v. Bognor Regis  United Bu i ld ing  Co. Ltd. & ano the r  

[I9721 1 A l l  E.R. 462,  Lord Den.n.ing M.R., a t  page 473, s t a t e d  

t h a t :  

". . . i n .  t h e  ca se  of a p r o f e s s i o n a l  man who g ives  adv ice  
on. t h e  s a f e t y  of b u i l d i n g s ,  o r  machines, o r  m a t e r i a l ,  
h i s  duty  i s  t o  a l l  those  who may s u f f e r  i n j u r y  i n  ca se  
h i s  adv ice  i s  bad." 

And i n  Anns v. London Borough of Merton. [I9771 2 A l l  E.R. 

482,  Lord Wilberforce i n  a judgment concurred i n .  by Lords 

Diplock,  Simon. and R u s s e l l  s t a t e d  t h e  du ty  of ca re  a t  page 

498 as fo l lows:  

"Through the  t r i l o g y  of cases  i n  t h i s  House, Donoghue v. 
Stevenson. [ l932]  A.C.  562,  Hedley B;;ne & CO. Ltd.v.  --- 
H e l l e r  & P a r t n e r s  Ltd.  [ 1 9 6 T ~ . C .  5 ,  and Home O f f i c e  - 
v. Dorse t  S h t c o .  Ltd. [I9701 A.C. 1004,  t h e  p o s i t i o n  
has now been. reached t h a t  i n .  o rde r  t o  e s t a b l i s h  t h a t  a 
du ty  of c a r e  a r i s e s  i n  a p a r t i c u l a r  s i t u a t i o n ,  i t  i s  
n.ot n.ecessary t o  b r i n g  t h e  f a c t s  of t h a t  s i t u a t i o n  
wi th in  t h o s e  of p rev ious  s i t u a t i o n s  i n  which a duty of 
c a r e  has been. held  t o  e x i s t .  Ra ther ,  t h e  quest ion.  has 
t o  be approached i n .  two s t a g e s .  F i r s t ,  one has t o  a s k  
whether, as between, t h e  a l l e g e d  wrongdoer an.d t h e  
person. who has s u f f e r e d  damage, t h e r e  i s  a s u f f i c i e n t  



r e l a t i o n s h i p  of proximity  o r  neighbourhood such t h a t ,  
i n  t h e  reasonable  con,templation of t h e  former ,  
c a r e 1 e s s n . e ~ ~  on h i s  p a r t  may be l i k e l y  t o  cause damage 
t o  t h e  l a t t e r ,  i n ,  which case  a prima f a c i e  duty  of 
ca re  a r i s e s .  Secon,dly, i f  t h e  f i r s t  question.  i s  
an.swered a f f i r m a t i v e l y ,  i t  i s  necessary t o  con.sider 
whether t h e r e  a r e  an.y cons ide ra t ions  which ought t o  
nega t ive ,  o r  t o  reduce o r  l i m i t  t h e  scope of t h e  du ty  
o r  t h e  c l a s s  of person  t o  whom i t  i s  owed, o r  t h e  
damages t o  which a breach of i t  may g ive  r i s e  ( s ee  
Dorset  Yacht ca se ,  p e r  Lord Re id ) .  " 

It i s  c l e a r  t h a t  a n .  in.spector has a duty of c a r e  i n  t h e  

e x e r c i s e  of h i s  s t a t u t o r y  fun,ction.s,  and he mus t  not  o f f e r  any 

adv ice  un le s s  h i s  own. exper ience and knowledge i s  s u f f i c i e n t  t o  

be c e r t a i n  t h a t  t he  in format ion  i s  sound and c o r r e c t .  Although 

t h e  Accident Compensation Act 1972 removes any c la im f o r  c i v i l  

damages f o r  p e r s o n a l  i n j u r y  t h a t  might a r i s e  as a r e s u l t  of 

n.eg1igen.t o r  wrong adv ice  a n  i n s p e c t o r  would c e r t a i n l y  be l i a b l e  

i n .  such circumstan.ces f o r  p rope r ty  damage. A c o n s t r u c t i o n  

s a f e t y  in.spector i s  u s u a l l y  wel l  t rain.ed and is  a n .  exper ienced 

e x p e r t  i n .  h i s  f i e l d  but  i t  can.n.ot be expected t h a t  he i s  
knowledgeable i n  a l l  a s p e c t s  of cons t ruc t ion , ,  e .g.  i n  

eng inee r ing  d e s i g n  ma t t e r s .  Therefore ,  he mus t  e r r  on t h e  s i d e  

of r e s t r i c t i n g  h i s  adv ice  t o  those  s u b j e c t s  w i t h i n  h i s  competence, 

exper ience and knowledge. 

5.6.1 P r iv i l edged  information.: Under s ec t ion ,  7 i n s p e c t o r s  

have the power of en.try on,to a l l  con.struction.  s i t e s .  B u t  u n t i l  

1978 a n ,  i n s p e c t o r  was not  permi t ted  t o  d i s c l o s e  any in format ion  

acqui red  i n .  t h e  course  of h i s  work. It was held i n .  E ~ ~ e r s  V. 

E .  D.  Wilson Cons t ruc t ion  (Nelson) Ltd.  [1974] N.Z.L.R. 901 - 
t h a t  such information. obtain.ed by a n  i n s p e c t o r  was p r i v i l e d g e d  

and could n.ot be produced i n  c o u r t  i n  a c i v i l  damages case .  

However t h e  Construct ion.  Amendmen,t Act 1978 has provided f o r  

d i s c l o s u r e  a f t e r  o b t a i n i n g  t h e  consent  of t h e  Min i s t e r  o r  on 

the r eques t  of a coroner .  

5.7 L i a b i l i t i e s  of Consul tan ts  and Exper t s :  Other s p e c i a l i s t s  

a r e  l i a b l e  f o r  n e g l i g e n t  o r  bad adv ice  i n .  t he  same way as 
c o n s t r u c t i o n  s a f e t y  in .spectors .  They may a l s o  be l i a b l e  f o r  

a breach of s t a t u t o r y  duty  i f  t hey  have a c t u a l  r e s p o n s i b i l i t i e s  

on t h e  s i t e .  Thus i n  Dr ive r  v. W i l l i a m  d i l k t t  ( C o n t r a c t o r s 1  

Ltd.  and ano the r  [1969] 1 A l l  E.R. 665, t h e  p l a i n t i f f  was -- 
employed as a g e n e r a l  l a b o u r e r  on a b u i l d i n g  s i t e  and was 

s e r i o u s l y  i n j u r e d  when a s c a f f o l d  p l ank  f e l l  from a h o i s t .  



The employers were i n .  b reach  of t h e i r  s t a t u t o r y  duty  i n  

p e r m i t t i n g  t h e  h o i s t  t o  be used i n  a n  unsafe  manner. The 

employers had en t e red  i n 3 0  a c o n t r a c t  wi th  a f i r m  of 

c o n s u l t i n g  s a f e t y  and in .spect ing engin.eers t o  a d v i s e  them 

on. s a f e t y  requiremen.ts and compliance wi th  t he  r e g u l a t i o n s .  

The e f f e c t  of t h i s  c o n t r a c t  was t h a t  t h e  c o n s u l t a n t s  

under took t h e  d u t i e s  of a s a f e t y  o f f i c e r  under t h e  r e g u l a t i o n s ,  

an.d they  had n.ot advised t h e  employers t o  discon. t inue t h e  

unsa fe  use of t h e  h o i s t .  Rees J .  held t h a t  t h e  c o n s u l t a n t s ,  

as w e l l  as t h e  employers,  were i n  breach of t h e i r  s t a t u t o r y  

duty .  





6. .Technica l  Law 

The r e l e v a n t  New Zealand,  E n g l i s h ,  A u s t r a l i a n  and 

Canadian cases  have been. analysed and a r e  p resen ted  under t h e  

v a r i o u s  t e c h n i c a l  s u b j e c t  headings. Unless  s t a t e d  o therwise  

t h e  requiremen,t i n ,  t h e  Act o r  r e g u l a t i o n s  i n  each p a r t i c u l a r  

overseas  case  i s  similar t o  t h a t  i n  t h e  New Zea1an.d 

Cons t ruc t ion  Act 1959 o r  t h e  Cons t ruc t ion  Regula t ions  1961. 

6.1 Scaffo1din.p; 

6.1.1 - E r e c t i n e  and d k m a n t l i n q :  The most imp0rtan.t c a se  on 

d i smant l ing  is  Sexton v. Sca f fo ld ing  (Great  Br i t a in . )  Ltd .  [I9521 

2  A l l  E.R. 1085. The p l a i n . t i f f  was one of t h r e e  employees of 

t h e  defendant who were d i sman t l i ng  t u b u l a r  s c a f f o l d i n g .  One 

of the  employees ordered t h e  removal of a g u a r d r a i l  and t h e  

f l a i n t i f f  a c c i d e n t a l l y  f e l l  some 20 f e e t .  The Court of Appeal 

held t h a t  g u a r d r a i l s  were not r equ i r ed  t o  p r o t e c t  s c a f f o l d e r s  

e r e c t i n g  o r  disman.t l ing sca f fo ld ing .  The same p r i n c i p l e  was 
app l i ed  i n ,  - M o l o ~  v .  A. Cameron Ltd. [I9611 2  A l l  E.R. 934. 
I n .  t h a t  ca se  t h e  p l a i n t i f f ,  a p a i n t e r ,  f e l l  from a t r e s t l e  

s c a f f o l d  while a s s i s t i n g  t o  e r e c t  a p la t form.  The Court of 

Appeal a f f i rmed s e x t o n  and held t h a t  t h e  r e g u l a t i o n s  r e q u i r i n g  

s c a f f o l d s  t o  be p rope r ly  maintained and secured do not app ly  

t o  embryo s c a f f o l d s  as d i s t i n c t  from completed s c a f f o l d s .  

The New South Wales Supreme Court held i n  Lambert v. Th ie s s  

Bros.  Ptg .  Ltd .  (1965) 84 W.N. P t .  1 N.S.W. 97 t h a t  t h e  New 

South Wales s c a f f o l d i n g  regu1ation.s do no t  r e q u i r e  ' s u i t a b l e  

an.d s a f e '  s c a f f o l d i n g  f o r  men, who a r e  e r e c t i n g  sca f fo ld ing .  

However, i n  Moore v. Con.cast Ptg .  5 t d .  [I9721 2  N.S.W.L.R. 

687 t h e  New South Wales Court of Appeal,  without r e f e r e n c e  t o  

t h e  Eng l i sh  c a s e s ,  over ru led  Lambert and held t h a t  g u a r d r a i l s  

a r e  r equ i r ed  f o r  persons  e r e c t i n g  s c a f f o l d i n g .  

I t  is submitted t h a t  Moore is i n c o r r e c t  because i n  t h e  

p r a c t i c a l  s i t u a t i o n  of e r e c t i n g  or  d i sman t l i ng  s c a f f o l d i n g  it 
i s  impossible t o  meet a l l  the  requirements .  The r e g u l a t i o n s  

i n  each of t h e   jurisdiction,^, inc lud ing  New Zealand,  a r e  

designed f o r  t h e  s a f e t y  of workmen. on. completed s c a f f o l d s  and 

not f o r  e r e c t i o n  o r  disman.tling. 

6.1.2 Working on. p1an.k~':  The Western A .us t r a l i an  Supreme 

Court  held i n  Merlino v. A u s t r a l i a n  Wheat Board (1943) 45 
W.A.L.R. 12 t h a t  p lanks  a r e  a 'working p l a t f o r m t  and t h e r e f  o r e  

g u a r d r a i l s  a r e  r equ i r ed .  A workman f e l l  from planks  while 



wheeling a barrow of oon.crete and g u a r d r a i l s  should have been 

provided on t h e  s i d e s  of t h e  p lanks .  I n .  Byers v. Head 

Wrightson & Co. Ltd. [1961] 2  A l l  E.R. 538 a n  improvised p lank  

br idge  was held t o  be a ' s c a f f o l d ' .  The p l a i n t i f f  was i n j u r e d  

when he and two o t h e r  workmen employed by t h e  def en.dant 

a t tempted t o  man.-handle a welding machine a c r o s s  a n  inadequa te  

temporary br idge  over  a t rench .  The b r idge  was made wi th  t h r e e  

planks  placed i n .  pos i t i on .  by t h e  workmen and i t  was h e l d ,  by 

Elwes J .  i n .  t h e   queen.'^ Bench Div i s ion ,  t o  be a ' s c a f f o l d '  

and was not  cons t ruc ted  t o  the  requirements  of t h e  r e g u l a t i o n s .  

6.1.3 Width of work in^ p la t forms:  A p a i n t e r ' s  bucket of 

d i s temper  and h i s  b rush  was held t o  be ' m a t e r i a l s '  i n .  Cork V. 

Kirby - Maclean. ---- Ltd.  [I9521 1 A l l  E.R. 1064. A p a i n t e r  employed 

on d i s temper ing  t h e  roof i n s i d e  a b u i l d i n g  was working on a 

p l a t fo rm 27 inches  wide and 23 f e e t  above t h e  f l o o r  and from 

time t o  t ime he placed h i s  bucket and brush  on t h e  p la t form.  

It was h e l d ,  by Don.ovan. J .  i n t h e   queen.'^ Bench D i v i s i o n ,  t h a t  

t h e  p l a t fo rm should have been. 34 inches  wide because ' m a t e r i a l 1  

was depos i ted .  The New Zea1an.d Construct  i o n  r e g u l a t i o n  43 ( 7  ) 
r e q u i r e s  t h a t  t h e  width of t h e  decking of any working 

p l a t fo rm s h a l l  be n o t  l e s s  t h a n  600 mm, provided t h a t  where it 

i s  intended t o  d e p o s i t  m a t e r i a l s  on. t h e  p l a t f o r m ,  t h e  width 

s h a l l  be s u f f i c i e n t  t o  ensure  an.  unobstructed space not  l e s s  

t han  450 mm wide a long  t h e  whole l e n g t h  of t h e  p l a t fo rm,  

provided a l s o  t h a t  where a l i g h t - d u t y  working p l a t fo rm i s  

used i n t e r m i t t e n t l y  an.d workmen. a r e  not r equ i r ed  t o  d e p o s i t  

m a t e r i a l  on t h e  p l a t f o r m ,  t h e  decking may con.s is t  of a s i n g l e  

plank not  l e s s  t h a n  225 mm wide. The s i n g l e  p lank  s c a f f o l d  

has t r a d i t i o n . a l l y  been. used by p a i n t e r s  i n  New Zea1an.d bu t  

t h e  d e c i s i o n  i n .  Cork means t h a t  a p a i n t e r ' s  p a i n t  t i n  and 

brush  could be regarded as ' m a t e r i a l '  i f  i t  i s  depos i ted  on 

t h e  p l a t fo rm from time t o  t ime.  Therefore  t h e  deck ing  on 

p a i n . t e r 1 s  s c a f f o l d s  should be not l e s s  t h a n  600 mm wide, i . e .  

3 p lanks .  

6.1.4 -- Ladders: I n  - C h a t f i e l d  v. South Brisbane G a s  & Light  Co. 

Ltd.  [1969] Q.W.N. 45 i t  was held t h a t  a l a d d e r  was not  s u i t a b l e  - 
f o r  c a r r y i n g  o u t  work u s i n g  a n  oxy-acetylene to rch .  The 

p l a i n t i f f ,  a bo i le rmaker ,  was i n s t r u c t e d  by t h e  foreman. t o  

use a l a d d e r  t o  do work with  a n  oxy-acetylene t o r c h .  The l a d d e r  

s l i pped  and he f e l l .  The Queensland Supreme Court  concluded 



t h a t  t h e  defen.dan.t was i n ,  breach i n  not  supp ly ing  t h e  p l a i n t i f f  

wi th  a 'working p l a t f o r m ' .  S i m i l a r l y  a 7 f o o t  s t ep - l adde r  was 

held  t o  be n.ot s u i t a b l e  f o r  poin . t ing up j o i n t s  i n  s l a b s  11 

f e e t  from t h e  ground under a c e i l i n g  i n .  Nielson. v. P. J .  Lowther 

& Son. P t g .  Ltd.  [I9711 Qd. R.  92. The p l a i n t i f f ,  a 23 yea r  -- 
old  a p p r e n t i c e  ston,emason, f e l l  backwards from t h e  l adde r .  

The Queensland Supreme Court  s t a t e d  t h a t  t h e  defendant  should 

have suppl ied  a 'working p l a t f o r m ' .  These two ca se s  i n d i c a t e  

t h a t  working from a l a d d e r  i s  unacceptable  when us ing  equipment 

such as welding,  g r i n d i n g  an.d d r i l l i n g  t o o l s ,  and when working 

on. c e i l i n g s .  Both han.ds a r e  r equ i r ed  f o r  t h i s  kin.d of work, 

an.d i n .  t h e  former c a s e ,  t h e  equipmen.t adds  t o  t h e  i n s t a b i l i t y ,  

whi le  i n .  t h e  l a t t e r ,  i t  i s  t h e  con.tinuous l ook ing  up which 

p rov ides  t h e  a d d i t i o n a l  i n s e c u r i t y .  

The High Court  of A u s t r a l i a  concluded i n  Duyvelshaff v. 
C a t h c a r t  & R i M e  Ltd.  [I9733 1 A.L.R. 125 t h a t  whether a 'working ---- 
p l a t f o r m '  o r  a l a d d e r  i s  r equ i r ed  depends on, t h e  s p e c i f i c  work. 

The a p p e l l a n t ,  a plumber, f e l l  20 f e e t  from a p1an.k whi le  

j0in.in.g 2  p ipes  f i x e d  t o  t h e  wall of a n ,  air-con.dition.in.g s h a f t  

i n .  a bu i ld ing .  I t  was held  t h a t  t h e r e  was no breach of t h e  

s c a f f  01din .g  r e g u l a t i o n s  which merely p r e s c r i b e d  t h e  form which 

'working p l a t f o r m s '  should t a k e  i f  and when, a n  employer chooses 

t o  use them. A l a d d e r  had been made a v a i l a b l e  t o  t h e  a p p e l l a n t  

and he should have used i t  i n .  t h i s  c a s e  r a t h e r  than. t h e  

i n s e c u r e  plank.  However i n ,  T a n t i  v. L. L. Cons t ruc t i ons  P tx .  

Ltd .  (1972) 20  F.L.R. 1 0  t h e  p l a i n t i f f ,  a s k i l l e d  l a b o u r e r ,  - 
f e l l  while c l imbing boxing t o  t ighten.  some b o l t s .  It was h e l d ,  

by t h e  Supreme Court  of t h e  A u s t r a l i a n  C a p i t a l  T e r r i t o r y , ,  t h a t  

t h e  def en.dan.t was i n .  breach of t h e  s c a f f o l d i n g  r e g u l a t i o n s  and 

t h a t  i n  e l eva t ed  p o s i t i o n s  t h e  employer m u s t  p rov ide  s u i t a b l e  

means of s e c u r i n g  t h e  s a f e t y  of workmen.. It i s  no t  enough t o  

have l a d d e r s  and o t h e r  equipmen.t a v a i l a b l e .  

The B r i t i s h  regu1ation.s  r e q u i r e  t h a t  l a d d e r s ,  so  f a r  as 

i s  p r a c t i c a b l e ,  should be f i x e d  a t  t h e  t op  be fo re  they a r e  used. 

The Court  of Appeal i n .  0 'B r i en  v. U.D.E.C. Ltd. (1968) 4 K.1 .R. 

449 held t h a t  t h e  employer was i n  breach of t h i s  r e g u l a t i o n  

when. t h e  l a d d e r  s l i p p e d  whi le  t h e  p l a i n t i f f  was cl imbing it i n  

o r d e r  t o  f i x  i t  a t  t h e  t op .  However t h e  House of Lords held  

i n .  Boyle v. W a k  Ltd.  [I9693 2  A l l  E.R. 439,  t h a t  an .  employer 

can. avoid l i a b i l i t y  by in . s t ruc t in ,g  h i s  workman. t h a t  t h e  l a d d e r  

m u s t  be t i e d  a t  t h e  t o p  be fo re  he ascends .  The f a c t s  and t h e  



r e s u l t  i n .  t h i s  ca se  were the  same as i n .  O'Brien. ( s e e  para.5.1.11 

~ x c e p t i o n s  t o  a b s o l u t e  l i a b i l i t y ) .  There i s  n.o e q u i v a l e n t  

r egu la t i on .  i n .  New Zea land ,  n .ever theless  i t  i s  accepted t h a t  a 

long  l a d d e r  should be t i e d  a t  t h e  t o p  be fo re  ascen.din.g when 

t h i s  i s  p o s s i b l e .  

I n .  Garner v. John. Thompson. (Wolverhampton.) Ltd.  (1968) 

6 K . I . R .  1: t h e  p l a i n . t i f f ,  a welder ,  f e l l  from a l a d d e r  while 

welding a tan.k in.side a bu i ld ing .  The Court  of Appeal held  

t h a t  t h e  p l a i n t i f f  had e s t a b l i s h e d  by t h e  f a c t  t h a t  t h e  l a d d e r  

had s l i pped  t h a t  i t  was prima f a c i e  unsafe  an.d so  t h e  onus of 

proof s h i f t e d  t o  t h e  defen.dan.ts t o  show t h a t  i t  was as s a f e  as it 
was reasonably  p r a c t i c a b l e  t o  make i t ,  an.d s i n c e  t h e  defendants  

d id  n.ot c a l l  any evidence they had f a i l e d  t o  d i s cha rge  t h e  

onus of proof which l a y  upon. them. Th i s  dec i s ion .  would be 

r e l e v a n t  i f  a n ,  employer charged a workman. under s e c t i o n  25 of 

t h e  New Zea1an.d Cons t ruc t i on  Act 1959. 

6.2 Gua rd ra i l s  a t  Pe r ime te r s  an.d Openinnas: The New Zealand 

Con.struction. Regulat ion.  31 ( 2 )  r e q u i r e s  t h a t :  

"Per imete rs  of w0rkin.g p l a c e s ,  openings i n .  f l o o r s ,  walls, 
r o o f s  and s t a i r w e l l s  s h a l l ,  while con.struction.  work i s  
be ing  c a r r i e d  o u t ,  be provided wi th  a g u a r d r a i l  o r  a 
toeboard ,  o r  bo th ,  i f  any danger e x i s t s  of a f a l l  of 
persons  o r  m a t e r i a l s .  " 

The r e g u l a t i o n s  i n ,  B r i t a i n . ,  A u s t r a l i a  and Can.ada a r e  i n  

similar t e rms ,  an.d i n .  Westcot t  v. S t r u c t u r a l  and Marine 

Engineers  Ltd.  [1960] 1 A l l  E.R. 775 ,  it was held t h a t  t h e  

regu1ation.s  had been. breached when. t h e  p l a i n t i f f  f e l l  of a 

conc re t e  roof which d i d  n.ot have g u a r d r a i l s .  S i m i l a r l y ,  

g u a r d r a i l s  should be provided when. a f l a t  roof is  being 

con.s t ructed:  K e l l s  v. Pierhead Ltd .  [1967] 1 A l l  E.R. 657. 

Kel ly  was con.structin,g a f l a t  roof on a one-s torey p r o j e c t i o n  

t o  a l a r g e  m a i n .  b u i l d i n g .  No g u a r d r a i l s  were provided and 

Ke l ly  f e l l  from t h e  roof an.d was k i l l e d .  The Court of Appeal 

held t h a t  P ie rheads  were i n .  breach of t h e  r e g u l a t i o n s .  The 

f l a t  roof was a 'w0rkin.g p l a c e '  and sin.ce i t  had t h e  same 

re1evan.t c h a r a c t e r i s t i c s  as a ' working p l a t f o r m '  n.otwithstan.ding 

t h e  absence of p r e c i s e  boundar ies ,  t h e s e  c h a r a c t e r i s t i c s  

be ing  t h a t  men. would be working t h e r e  f o r  a n  a p p r e c i a b l e  t i m e ,  

t h a t  i t  was f l a t  and t h a t  i t s  t o t a l  a r e a  was s u f f i c i e n t l y  

def ined  and not  t o o  l a r g e ,  g u a r d r a i l s  were r equ i r ed .  I n  

Fergusol .  v. John. Dawson. & P a r t n e r s  (Con. t ractors)  Ltd.  C1.9763 

3 A l l  E.R. 817,  t h e  Court  of Appeal con.cluded t h a t  g u a r d r a i l s  

were r equ i r ed  on. a f l a t  roof f o r  on ly  ten. minutes work. 



The p l a i n t i f f ,  while throwing s c a f f o l d  p1an.k~ from a f l a t  roof 

t o  t h e  ground,  f e l l  over  t h e  edge. It was held t h a t  t h e  

regu1ation.s  were breached i n .  t h a t  n.o g u a r d r a i l s  were provided.  

The 1 0  o r  15 minutes r equ i r ed  f o r  t h e  p l a i n . t i f f 1 s  in.ten.ded 

work was an. a p p r e c i a b l e  t ime an.d a cco rd ing ly  t h e  f l a t  roof was 
a ' working p l a c e  ' . 

G u a r d r a i l s  were n.ot r e q u i r e d ,  however, when. working on a 

s1opin.g roo f :  G i l l  v. Donald Humberst0n.e & Co. Ltd .  [1963] 
3 A l l  E.R. 180.  The appel1an.t who was employed by t h e  

r e sp0nden . t~  was working on. t h e  s l o p i n g  roof of a hu t  app ly ing  

c r e o s o t e  t o  t h e  f e l t  cover ing.  Two l a d d e r s  f a s t ened  t o g e t h e r  

a t  t h e  top  l a y  a c r o s s  t h e  apex of t h e  roof one r e s t i n g  on each 

s i d e .  The appe l l an . t ,  stan.din.g on. 0n.e l a d d e r ,  worked on one 

s i d e  of t h e  roof and an.other workman worked on t h e  o t h e r .  

P r e p a r a t o r y  t o  moving t h e  l a d d e r s  t h e  appe1lan.t  p u t  a f o o t  

o f f  h i s  l a d d e r  an.d he s l i p p e d  and f e l l .  There were n.o 

g u a r d r a i l s  around t h e  r o o f .  The House of Lords held t h a t  t h e r e  

was n.o breach of t h e  regulat1on.s  which r equ i r ed  a g u a r d r a i l  on 

t h e  s i d e  of a 'working p l a c e 1  and t h a t  t h e  a p p e l l a n t  had no 

'working p l a c e '  while he was working on. t h e  r o o f .  'Working 

p l a c e 1  was r e s t r i c t e d  t o  a p l a c e  similar t o  an.d having l i k e  

c h a r a c t e r i s t i c s  t o  t hose  of a 'working p l a t f o r m 1 .  Lord Reid 

a t  page 182 s a i d :  

"The t y p i c a l  working p l a t fo rm appears  t o  be a  
comparat ively  small temporary s t r u c t u r e  o r  
con.trivan.ce on. which a man .  can s t a n d ,  o r  I 
suppose s i t  o r  k n e e l ,  when. working on. a 
b u i l d i n g ,  a t  some dis tan.ce  above t h e  ground. " 

6.2.1 0pen.in.g~: F l o o r s  should be f r e e  of t r a p s :  - Rice v. 

Henlex (1914) 1 9  C.L.R. 19 .  The p l a i n t i f f  f e l l  through a n  

0pen.in.g i n .  t h e  3rd f l o o r  of a b u i l d i n g  under con.s t ruct ion.  

Regulat ion.  20 made un.der t h e  Scaffo1din.g and L i f t s  Act 1912 

( N .  S  . W .  ) r equ i r ed  : 

11 . . . a l l  wel l -ho les  and similar openings i n  f  l o o r s  
t o  be e f f e c t i v e l y  guarded. " 

The High Court  of A u s t r a l i a  held  t h a t  t h e  word ' f l o o r s '  

means p a r t s  of b u i l d i n g s  in.ten.ded t o  be walked upon and i n  a 

s t a g e  of con . s t ruc t ion  when. o rd ina ry  persons  would t h i n k  t h a t  

they  might walk about  on. them s a f e l y  without f i n d i n g  a t r a p .  



I f  i n s t e a d  of g u a r d r a i l s ,  covers  a r e  used,  t hey  should be 

f i x e d  i n .  p l ace :  R i g t e r  v. J .  C.  Taylor  Con.struction.s P ty .  

Ltd.  (1974) 9  S.A.S.R. 282. Regulation, 1 6 ( 1 )  made under t h e  

South  A u s t r a l i a n .  Cons t ruc t i on  Act ,  1967 r equ i r ed  t h a t :  

I! . . . every 0pen.in.g which could con . t r ibu te  t o  t h e  
i n j u r y  of any person.,  and which i s  l e f t  i n .  any 
f l o o r  where work is  proceeding,  s h a l l  be s e c u r e l y  
p r o t e c t e d  s o  as t o  safeguard persons  f rom f a l l i n g . "  

Regulation. 16 ( 2 )  r equ i r ed  t h a t :  

11 ... every cover  s h a l l  be so con,structed as t o  
s e c u r e l y  cover  t h e  0pen.in.g. I' 

Workmen. engaged i n .  con , s t ruc t ion  work on. a b u i l d i n g  were 

i n s t r u c t e d  t o  p i c k  up an.d c a r r y  away a l l  l o o s e  s h e e t s  of 

plywood. Two men. p icked up a l o o s e  s h e e t  of plywood which, 

un.kn,own. t o  them, covered a n .  open.ing In. t h e  f l o o r  of t h e  

b u i l d i n g  an,d when. t h e y  moved forward t o  c a r r y  it away one of 

t h e  workmen. f e l l  through t h e  opening t o  t h e  basement below 

an.d was i n j u r e d .  Ne i the r  of t h e  workmen had been, g iven  any 

warning of t h e  e x i s t e n c e  of t h e  opening. The South  A u s t r a l i a n  

Supreme Court held  t h a t  t h e r e  was a breach of r e g u l a t i o n  1 6 ( 1 ) .  

I n .  P h i l l i p s  v. Rober tson Thain. Ltd. [1962] 1 A l l  E.R. 
527, i t  was concluded t h a t  a l l  s i d e s  of a s k y l i g h t  had t o  be 

completed before  it became a n  'open.ing'. B u i l d e r s  who were 

c o n s t r u c t i n g  a roof l e f t  uncovered a 20 f e e t  by 12 f e e t  

r e c t a n g u l a r  space  which would u l t i m a t e l y  form a s k y l i g h t .  

The roof adjacen.t  t o  3 of t h e  s i d e s  of t h i s  space  had a l r e a d y  

been. covered b u t  t h e  4 t h  s i d e  was s t i l l  open. where a 

subs t an . t i a1  a r e a  of roof had y e t  t o  be completed. On a n  

informat ion.  by t h e  i n s p e c t o r  a l l e g i n g  t h a t  t h e  space was a n  

' a c c e s s i b l e  opening on. a roof of a bu i ld ing1  an.d chargin.@; 

t h e  b u i l d e r s  wi th  fa i1 in .g  t o  provide  g u a r d r a i l s  and toe-boards ,  

or a cover ing  f o r  such an, open.in.g, Lord P a r k e r ,  C . J .  i n .  t h e  

 queen.'^ Bench D i v i s i o n  held  t h a t  t h e  b u i l d e r s  were not g u i l t y  

of t h e  offen.ce charged because ,  a l t hough  t h e  f a c t  t h a t  t h e  

whole roof had not  been. completed d id  n.ot preven.t t h e  space 

be ing  a n .  'open.in.g i n  a r o o f ' ,  y e t  t h e  space n.ot be ing  

s epa ra t ed  from t h e  a r e a  un.roof ed had not  y e t '  become an. 'open.ing 

i n .  a r o o f 1 .  But as soon. as r o o f i n g  i s  l a i d  on, a l l  the  s i d e s  

a space f o r  a wel l  becomes a n .  'open.in.g': Moorcroft v. Thomas 

Powles & Sons Ltd .  [1962] 3 A l l  E.R. 741. A p l a s t e r e r ,  whi le  - 
working on. a f l a t  r o o f ,  f e l l  through a 5 f e e t  by 3 f e e t  w e l l  



0pen.in.g. It was held  i n ,  t h e   queen.'^ Bench D i v i s i o n  t h a t  t h e r e  

was a breach of t h e  r e g u l a t i o n s ,  an.d t h a t  e i t h e r  a cover ing  o r  

g u a r d r a i l s  and toe-boards  should have been. provided.  

S i m i l a r l y  i n  McArdle v. An.dmac Roofing Co. and Others  [I9673 

1 A l l  E.R. 583,  t h e  p l a i n , t i f f  who was working on. a roof of a 

b u i l d i n g  stepped in. to a n .  a p e r t u r e  an.d f e l l .  The Court of 

Appeal held  t h a t  t h e  r e g u l a t i o n s  were breached i n  t h a t  no 

cove r ing ,  g u a r d r a i l s  o r  toe-boards  had been. provided.  

6.3 B r i t t l e  Roofs: The New Zealand Cons t ruc t i on  Regula t ion  

34A (1 ) r e q u i r e s  t h a t :  

"No employer s h a l l  cause  o r  permi t  any workman. t o  
walk over o r  work on,, and n.o workman. s h a l l  walk 
over  o r  work on., any b r i t t l e  r o o f i n g  m a t e r i a l  
u n l e s s  t h e r e  i s  a f f i x e d  d i r e c t l y  under t h e  r o o f i n g  
adequate  s a r k i n g ,  adequate  metal  mesh, o r  approved 
s a f e t y  n e t .  I '  

The word ' p e r m i t '  has  been. given. a r a t h e r  wide meaning 

by t h e  c o u r t s  and i n .  S a f e t y  I n s p e c t o r  v. F r a e i  & Ed-r Ltd.  

(unrepor ted  30 .5 .72) ,  M .  F.  Hobbs, S.M. held t h a t  ' p e r m i t t i n g '  

in .c ludes   situation.^ where t h e  employer s h u t s  h i s  eyes t o  t h e  

obvious  o r  a l l ows  s0methin.g t o  go on. n.ot c a r i n g  whether a n .  

offen.ce i s  committed o r  n.ot. Grays Haulage Co. v. 

Arnold [1966] 1 A l l  E.R. 896 was a p p l i e d .  S i m i l a r l y ,  t h e  

B r i t i s h  ' b r i t t l e  r o o f i n g '  r e g u l a t i o n  was i n t e r p r e t e d  broadly  

i n ,  Don,aahey v. Boulton. & P a u l  Ltd .  [I9673 2 A l l  E.R. 1014. 

The a p p e l l a n t ,  a s t e e l  e r e c t o r ,  employed by sub -con t r ac to r s  

t o  t h e  responden.ts ,  was r e - p o s i t i o n i n g  a s b e s t o s  s h e e t s  on 

t h e  roof of a hanger when. he l o s t  h i s  ba lance  and f e l l  through 

a n .  open. space i n .  t h e  r o o f .  The House of Lords held t h a t  t h e  

resp0n.den. t~  were i n ,  breach of t h e  r e g u l a t i o n s  as c rawl ing  

boards were not  used. The a p p e l l a n t  was e n t i t l e d  t o  t h e  

ben .e f i t  of t h e  r egu la t i on .  s i n c e  t h e  mischief  again .s t  which it 

was d i r e c t e d  was t h e  r i s k  of a n .  i n j u r y  t o  a workman. from a 

f a l l ,  an.d t h e  f a c t  t h a t  t h e  a c c i d e n t  had not  happened i n  

p r e c i s e l y  t h e  way con.templated by t h e  regu la t ion . ,  as t h e  f a l l  

had been. through an. open, space an,d n.ot through f r a g i l e  

roof in.g, was not  m a t e r i a l .  

6.4 F a l l  of Objec t s :  The New Zea1an.d Construct ion.  Regula t ion  

30 r e q u i r e s  t h a t :  



" A l l  r easonable  p r e c a u t i o n s  s h a l l  be taken. t o  p r even t  
t o o l s ,  equipment, and m a t e r i a l s  used i n ,  cons t ruc t ion .  
work f a l l i n g  on. t o  pers0n.s below and a l l  such t o o l s ,  
equipment, and m a t e r i a l  s h a l l ,  as f a r  as p r a c t i c a b l e ,  
be s t o r e d  o r  p laced as not  t o  c r e a t e  a danger t o  
workmen. " 

B r i t a i n  has  similar r e g u l a t i o n s ,  and i n  Ba i l ey  v. a 
Engin.eerin.g Co. Ltd.  [I9581 2 A l l  E.R. 222,  t h e  p l a i n t i f f  

was employed by e l e c t r i c a l  sub -con t r ac to r s  t o  f i x  wires  

i n s i d e  a n .  open. b r i c k  s h a f t  i n .  a b u i l d i n g  which was under 

con.struction, .  Three employees of o t h e r  sub -con t r ac to r s  

a c c i d e n t a l l y  l o s t  con.tro1 of some i r o n  railing. The railing 

h i t  t h e  t o p  of t h e  b r i c k  s h a f t  and knocked l o o s e  a block of 

masonry which f e l l  on. t h e  p l a i n t i f f .  The Court  of Appeal 

held  t h a t  t h e r e  was n,o breach of t h e  r e g u l a t i o n s  because t h e  

' f a l l i n g  m a t e r i a l  o r  a r t i c l e 1  a g a i n s t  which t h e  r e g u l a t i o n  

r equ i r ed  a cover t o  be provided d id  not  i n c l u d e  m a t e r i a l  

which had become p a r t  of t h e  s t r u c t u r e  of t h e  bu i ld ing .  

T h i s  case  was l o s t  on. a l e g a l  t e c h n i c a l i t y .  But i n  t h e  u s u a l  
s i t u a t i o n ,  t h e  regu1ation.s  a r e  held t o  be breached when. 

o b j e c t s  f a l l  and in . jure  a workman. Both t h e  main c o n t r a c t o r  

and t h e  sub -con t r ac to r  were a t  f a u l t  i n  Upton. v. Hipgrave 

Bro the r s  119653 1 A l l  E .R.  6. The p l a i n t i f f  was i n j u r e d  - 
when. a wheel barrow f u l l  of b r i c k s  f e l l  off a n .  unguarded 

h o i s t  on a b u i l d i n g  s i t e .  The h o i s t  had been. b u i l t  by t h e  

main c o n t r a c t o r  an.d was a l s o  used by t h e  sub-con.tractor .  

Marsha l l  J .  i n .  t h e   queen.'^ Bench D i v i s i o n  held  t h a t  bo th  t h e  

main c o n t r a c t o r  an.d t h e  sub-cont rac tor  were i n  breach of t h e  

regu1ation.s  r e q u i r i n g  t h a t :  

11 . . . s t e p s  s h a l l  be taken. t o  preven.t any person  who 
i s  working i n  t h a t  p l a c e  from be ing  s t r u c k  by 
f a l l i n g  m a t e r i a l  o r  a r t i c l e s  . I '  

6 .5  -- Access: The New Zea1an.d Cons t ruc t i on  Regula t ion  32 (1) 

r e q u i r e s  t h a t :  

"There s h a l l  be provided and maintained s a f e  means of 
a c c e s s  t o  every p l a c e  at which any workman has a t  any 
t ime t o  work, and provis ion.  s h a l l  be made f o r  
s a t i s f a c t o r y  e g r e s s . "  

I f  t h e  mean.s of a c c e s s  i s  a p o s s i b l e  cause  of i n j u r y  t o  

anybody a c t i n g  i n  a way t h a t  a human. be ing  of t h e  type who 

w i l l  use it may reasonably  be expected t o  a c t  i n  c i rcumstances  

which may reason.ably be expected t o  occur  then. it i s  n.ot a 



' s u f f i c i e n . t  s a f e  means of a c c e s s '  : -- T r o t t  v. 5 .  E .  Smith 

( E r e c t o r s )  Ltd. [I9571 3 A l l  E.R. 500. A s t e e l  e r e c t o r  

while i n .  t h e  emp1oymen.t of t h e  defen.dants had t o  t r a v e r s e  1 0  

f e e t  a1on.g a g i r d e r  3 in,ches wide and 2 0  f e e t  above t h e  

ground,  without a han.dhold. He f e l l  from t h e  g i r d e r  and was 

k i l l e d .  It would have been. reasonably  p r a c t i c a b l e  t o  have 

provided a s a f e r  means of a c c e s s  by l a y i n g  p lanks  a c r o s s  t h e  

g i r d e r s  bu t  p lanks  were n.ot o r d i n a r i l y  used t o  provide  

a c c e s s  i n .  o p e r a t i o n s  of t h e  c h a r a c t e r  of t h i s  erect ion. .  The 

Court  of Appeal held  t h a t  t h e  r egu la t i on ,  was breached. But 

i n  Woods v. Power G a s  Corpora t ion  (1969) 8 K . I . R .  834 i t  was 
held  t h a t  t h e r e  was no breach when a s t e e l  e r e c t o r  f e l l  20 

f e e t .  The p l a i n t i f f  had been s i t t i n g  a s t r i d e  a s t e e l  g i r d e r  

and t h e  Court  of Appeal con.cluded t h a t  t h e  danger contemplated 

in.volved cons idera t ion .  of t h e  l i k e l i h o o d  and no t  t h e  

p o s s i b i l i t y  of i t s  o c c u r r i n g ,  and s i n c e  on t h e  eviden.ce 

s i t t i ng  a s t r i d e  a g i r d e r  was a f a m i l i a r  working p o s i t i o n  f o r  

a s k i l l e d  s t e e l  e r e c t o r ,  i t  could not  be s a i d  t h a t  t h e  

p l a i n t i f f ' s  l o s s  of ba lance  i n .  t h a t  p o s i t i o n  was l i k e l y  t o  

occur .  

The ' a c c e s s '   regulation,^ may be breached by such minor 

d e t a i l s  as not  p rov id ing  handles  f o r  d o o r s ,  o r  o b s t a c l e s  on 

pathways. I n .  J e n . n . i n ~  v. Norman. Collison ( C o n t r a c t o r s )  Ltd.  

[I9701 1 A l l  E.R. 1121 ,  t h e  p l a i n t i f f  f e l l  from a passageway 

on a roof while he was s h u t t i n g  a door  wi th  a key ,  t h e r e  be ing  

n,o handle .  The t e s t  i n  T r o t t  was app l i ed  and t h e  Court  of 

Appeal held t h a t  t h e  means of a c c e s s  was unsafe .  The 

obs t ruc t i on .  i n .  Smith v. Van.ge S c a f f o l d i n g  an.d En .~ in . ee r ing  Co. 

Ltd.  an.d ano the r  [1970] 1 A l l  E.R. 249 was a cab l e  placed - 
a c r o s s  a p a t h  by a welder employed by t h e  m a i n .  con . t rac tor .  

The p l a i n . t i f f  who was employed by t h e  f i r s t  de fendant  (a sub- 

con . t rac tor  t o  t h e  second defen.dan,t , t h e  m a i n .  c o n t r a c t o r )  

t r i p p e d  over  t h e  c a b l e  whi le  going t o  t h e  changing hut  a t  

t h e  end of t h e  day.  It was held  t h a t  t h e r e  was a breach  of 

t h e  a c c e s s  regula t ion. .  I n .  Singh v. Vange scaffold in.^ and 

En.gin.eerin.g Co. Ltd.  (1969) 7 K . I . R .  101 ,  t h e  p l a i n t i f f ,  a 

s c a f f o l d e r ,  whi le  c a r r y i n g  a s c a f f o l d  p o l e  caught h i s  h e e l  

i n .  a ho l e  an.d i n j u r e d  h i s  back, an.d i t  was held  t h a t  t h e r e  

was a breach of t h e  a c c e s s  regu la t ion . .  However l o o s e  rubb le  



on a p a t h  may n.ot cause a breach: Smith v. George WimpeyA 

Co. Ltd.  and an.other [ l972]  2  A l l  E.R. 723. The p l a i n t i f f ,  

an. employee of t h e  f i r s t  defen.dan.t, who was a sub-con.tractor 

t o  t h e  sec0n.d defen.dan.t , was in ju red  when. he t r i p p e d  over  

rubble  on. a p a t h  while engaged on. b r idge  con,struction.  work. 

The Court of Appeal held t h a t  t h e r e  was n.o breach of t h e  

a c c e s s  r e g u l a t i o n .  Lord Denning M.R. s t a t e d  a t  page 727 t h a t :  

"... t h e  mere presence  of l o o s e  rubble  on. i t  ( t h e  
p a t h )  does not  make it  unsafe.  No c o n t r a c t o r  could 
be expected t o  have a m a n .  brushing away l o o s e  
rubble  a l l  t h e  t ime.  This  was a b u i l d i n g  s i t e  on 
which rubble  m u s t  be expected an.ywhere. I t  

Access t h a t  i s  s a t i s f a c t o r y  i n  dry weather may become 

unsafe  i n  bad weather: Byrne v. L H .  Smith (Roofing) Ltd. 

[I9731 1 A l l  E.R. 490. The p l a i n t i f f ,  while assisting i n  

c l e a n i n g  o u t  g u t t e r s  on t h e  roof  of a b u i l d i n g  a f t e r  a heavy 

rain. s torm,  f e l l  through a s b e s t o s  s h e e t i n g  and was i n j u r e d .  

The defendants  were h e l d ,  by t h e  Court of Appeal,  t o  be i n  
breach of t h e  a c c e s s  r e g u l a t i o n  as t h e  weather con.dit ions 

p r e v a i l i n g  a t  t h e  t ime of t h e  a c c i d e n t  were reasonably 

f o r e s e e a b l e  by t h e  defen.dan.ts and a mean.s of a c c e s s  which 

was s a f e  i n  t hose  cond i t i ons  had not been provided.  

I n .  t h e  case  of A u s t r a l i a n .  Paper Manufacturers E.v. 
Conyers [1962] N.S.W.R. 449,  t h e  New South Wales Supreme Court 

held t h a t  f o r  p rov ing  a n .  unsafe acces s  i t  was n.ot n.ecessary 

t o  prove t h a t  n.o o t h e r  s a f e  r o u t e  e x i s t e d .  

6 .6   excavation.^: The New Zea1an.d Construct ion.  Regulat ion 71 
r e q u i r e s  t h a t :  

"Every f a c e  more t h a n  1 . 5 m  h igh  of any excava t ion  s h a l l  
be timbered un le s s  - 
( a )  The f a c e  i s  c u t  back t o  a s a f e  s l o p e ;  o r  
( b )  The m a t e r i a l  i n ,  t h e  f a c e  i s  of proven. good 

s t a n d i n g  q u a l i t y  under a l l  a n t i c i p a t e d  
 condition.^ of work and weather;  o r  

( c )  The provis ion.  of t imber ing  i s  imprac t i cab le  
o r  unreasonable by reason. of t h e  na tu re  of 
t h e  work an.d o t h e r  adequate s a f e t y  C 

precau t ions  a r e  taken. t o  t h e  s a t i s f a c t i o n .  
of t h e  1n.spector;  o r  

( d )  By r eason  of t h e  na ture  of t h e  work and the  
pos i t i on .  of workmen c a r r y i n g  ou t  work i n  
the  v i c i n , i t y ,  t h e r e  i s  no danger t o  t hose  
workmen. " 



Thi s  r e g u l a t i o n  was i n t e r p r e t e d  i n  S a f e t y  In spec to r  V. 

R u s s e l l  Pemberton. Ltd.  (1979) 14 MCD 344. A 2 . 4 ~  deep -- 
'un,timberedl t r e n c h  co l lapsed  i n j u r i n g  a workman. employed by 

t h e  defendant .  The defendant  claimed a n  exemption under 

p r o v i s o  ( b )  t h a t  t h e  m a t e r i a l  i n .  t h e  f a c e  was of 'proven. 

good s t and ing  q u a l i t y 1  i n  t h a t  SOOm of t r e n c h  had been 

excavated without any i n d i c a t i o n  of a c o l l a p s e .  T. B. Mooney, 

S  .M.  he ld  t h a t  pursuant  t o  sec t ion .  27 ( 1 )  ( d )  of t h e  

Cons t ruc t ion  Act 1959 t h e  ob l iga t ion .  t o  t imber  t h e  t r e n c h  

was a b s o l u t e  un le s s  t h e  defendant  could b r i n g  i t s e l f  w i th in  

one of t h e  fou r  p rov i sos  t o  regula t ion .  71. The Magis t ra te  

r e f e r r e d  t o  t h e  "Code of P r a c t i c e  f o r  E x ~ a v a t i o n . ~ '  i s sued  by 

t h e  Chief S a f e t y  Engineer  an.d s a i d  a t  p.345: 

" A l l  defence wi tnes ses  ag ree  t h a t  t h i s  p a r t i c u l a r  code 
forms the  p re sc r ibed  s tudy  f o r  t h e  i s s u e  of a S a f e t y  
S u p e r v i s o r ' s  C e r t i f i c a t e  and a l l  t h r e e  have t h a t  
q u a l i f i c a t i o n .  On p.26 of t h e  code it  i s  s a i d  t h a t  
ground en.coun.tered i n  t r e n c h  excava t ions  can. be one 
of t h e  fo l lowing  t h r e e  main k inds :  

( a )  Hard compact s o i l ;  
( b )  S o i l  l i a b l e  t o  c rack  o r  crumble; 
( c )  Loose o r  runn,ing m a t e r i a l .  

I have been t o l d  t h a t  t h i s  ground f e l l  c l o s e s t  t o  
t h e  f i r s t  of t h e s e  t h r e e  grades .  It was of sand with  
c l a y  bin.din.g. The code goes on t o  say  'Of t h e s e  
m a t e r i a l s  ( a )  i s  t h e  type which can cause t h e  most 
t r o u b l e  because t h e  f a c e  looks  good and t h i s  often.  
l e a d s  t o  r i s k s  be ing  t aken ' . "  

M r .  Mooney went on. t o  hold t h a t  it i s  t h e  ' m a t e r i a l 1  i n  
t h e  f a c e  t h a t  mus t  be proven, good s t a n d i n g  q u a l i t y  r a t h e r  than. 

t h e  f a c e  i t s e l f ,  and t h a t  i n .  t h i s  ca se  t h i s  p a r t i c u l a r  m a t e r i a l  

had been. proven. t o  be of o t h e r  than  good s t a n d i n g  q u a l i t y  and 

t h e  ob l iga t ion .  of t h e  defendant  was t o  t imber  throughout.  

I f  a n .  excava t ion  o r  t r e n c h  v a r i e s  i n  dep th  t h e  c o u r t  may 

look  a t  t h e  work 'as a whole' i n .  i n t e r p r e t i n g  t h e  r e g u l a t i o n s :  

ZaJackowski v. Sn,owg Moun.ta1n.s Hydro-Electr ic  Au tho r i t x  (1968) 

1. N.S .W.R. 710. J acobs ,  J .A. f o r  t h e  New South Wales Court 

of Appeal held t h a t  t h e  d e f i n . i t i o n  of 'excavation.  work' i n  

s e c t i o n  3 of t h e  S c a f f o l d i n g  an,d L i f t s  Ac t ,  1912 (N.S.W. ) 

must  be read so  t h a t  i n .  any p a r t i c u l a r  ca se  t h e  work as a 

whole is  looked a t  an.d i f  as a whole t h e  excava t ion  i s  5 f e e t  

deep o r  more any p a r t i c u l a r  p a r t  of i t  which i s  l e s s  t h a n  

5 f e e t  deep n .ever theless  f a l l s  within,  t h e  d e f i n i t i o n .  The 



New Zea1an.d Construct ion.  Act 1959 and r e g u l a t i o n s  con.tain 

similar  provision.^. 

6 .7  Mechan.ica1 P1an.t an.d - Machinery: Under t h e  Cons t ruc t i on  Act 

1959 a road t r a c t o r  was de f ined  as 'p1an.t '  i n .  S a f e t y  I n s p e c t o r  v. 
A l l a n .  Gordon. H a l l  (unrepor ted  23.11.77). The defendant  was 

charged under sec t ion .  15 wi th  f a i l i n g  t o  maintain, p l a n t  i n  

good o r d e r .  A d e f e c t i v e  t r a c t o r  had been used f o r  mowing road 

verges  an.d an .  a c c i d e n t  had r e s u l t e d .  W .  M .  Willis, S.M. held  

t h a t  under sec t ion ,  2  'mechan.ica1 p1an.t '  d id  not  i nc lude  a 

' t r a c t o r ' .  A ' t r a c t o r '  was def ined a ' p l a n t '  i n  s e c t i o n  15. 
I n .  - K i r k p a t r i c k  - v. Lewis Construction.  P tg .  Ltd.  [I9641 V.R. 515, 
i t  was con.cluded t h a t  when. a c rane  was be ing  e r e c t e d  i t  was not  

be ing  ' used I .  The p l a i n t i f f  ' s  husband was k i l l e d  when t h e  j i b  

of a tower cran,e which was be ing  ho i s t ed  i n t o  p o s i t i o n  f o r  

i n s t a l l a t i o n .  f e l l  on him. S e c t i o n  1 1 ( 3 )  of t h e  Vic tor ian .  L i f t s  

an,d Cranes Act 1959 provided t h a t  n.o p r o p r i e t o r  of a c r ane :  

1 ' . . . s h a l l  use t he  cran.e o r  permi t  o r  cause  t h e  c rane  
t o  be used un l e s s  i t  i s  i n .  a n .  e f f i c i e n t  s t a t e  and i s  
s a f e  t o  ope ra t e . "  

The Supreme Court  of V i c t o r i a  held  t h a t  a t  t h e  t ime of 

t h e  a c c i d e n t  t h e  c r ane  was not be ing  ' u sed '  w i th in  t h e  meaning 

of t h e  s e c t i o n .  

An e l e c t r i c  hand t o o l  may be de f ined  as 'machinery ' :  

Loverli* v. Anselm Oldina  an.d Sons Ltd .  [I9673 1 A l l  E.R. 459. 
The p l a i n t i f f ,  a mason, was employed by t h e  defen.dant and was 
i n j u r e d  while c u t t i n g  s l o t s  i n .  a g r a n i t e  b lock.  He was u s i n g  
a n .  e l e c t r i c  c u t t i n g  wheel hand-tool  and h i s  t i e  became 

en tang led  wi th  t h e  exposed p a r t  of t h e  s h a f t  and t h e  t o o l  

s t r u c k  him, f r a c t u r i n g  h i s  jaw. Widgery, J. i n .  t h e  Queen 's  

Bench Division.  held t h a t  t h e r e  was a breach of Regula t ion  42 

of t h e  Con.struction. (Gen.era1  provision.^) Regu la t i ons  1961,  

r e q u i r i n g  dangerous p a r t s  of machin.ery t o  be s e c u r e l y  fenced.  

The d i c t i o n a r y  def in . i t ion .  of 'machinery '  was used,  i . e .  

a p p a r a t u s  f o r  app ly ing  mechanical  power con.sist in,g of a n.umber 

of p a r t s  each having s e p a r a t e  f u n c t i o n s .  

6 .8  - Demolit ion:  The New Zealand Construct ion.  Regu la t i on  126 (1 1 
r e q u i r e s  t h a t :  

"Before demoli t ion.  i s  commenced, and a l s o  du r ing  t h e  
p rog re s s  of t h e  work, reasonable  precaut i0n.s  s h a l l  be 



taken. t o  preven.t t h e  a c c i d e n t a l  c o l l a p s e  of an.y p a r t  
of t h e  b u i l d i n g  o r  s t r u c t u r e  o r  r e t a i n i n g  w a l l ,  o r  
of an,y adj0in.in.g b u i l d i n g  o r  s t r u c t u r e  o r  r e t a i n i n g  
wall t h e  c o l l a p s e  of which may endanger any proper ty . ' '  

Regulation. 126 (2 )  r e q u i r e s  t h a t :  

"Bui1din.g m a t e r i a l s  s h a l l  not  be c u t  o r  r e l e a s e d  i f  
t h e r e  i s  a l i k e l i h o o d  of i n j u r y  t o  pers0n.s o r  damage 
t o  p rope r ty  arising from any t w i s t i n g ,  s p r i n g i n g ,  o r  
c o l l a p s e  t h e r e o f .  " 

The B r i t i s h  r e g u l a t i o n s  a l s o  r e q u i r e  t h a t  c o l l a p s e  must  
be prevented when. c a r r y i n g  ou t  demol i t i on  work. I n  Knight v. 

Demolition. & Cons t ruc t i on  Co. Tl953] 2 A l l  E.R.  508, two --- 
workmen., who were demo1ishin.g d i sused  gas  r e t o r t  b locks ,  were 

k i l l e d  while working under a wall of a b r i c k  a r c h  which 

co l l apsed  on. them. The wall was not  propped o r  shored i n  any 

way, an.d t h e  def en.dan,ts were h e l d ,  by Pa rke r .  J .  , t o  be i n  

breach of t h e  r e g u l a t i o n s  i n  t h a t  t hey  should have app rec i a t ed  

t h e  danger of s end ing  workmen t o  work under t h e  wall wi thout  

any precaut i0n.s  having been. taken.  However, t h e  b reak ing  of a 

f l o o r  board may not  be a ' c o l l a p s e '  un.der t h e  r e g u l a t i o n s :  

Mortimer v. Samuel B. Al l ison,  Ltd.  [I9591 1 A l l  E.R. 567. The -- 
appel1an.t was employed by t h e  defendant  on demol i t ion  work. - 
I n ,  t h e  f i r s t  f l o o r  of t h e  b u i l d i n g  be ing  demolished a l a r g e  ho l e  

had been made through which d e b r i s  was dropped from a h ighe r  

f l o o r  i n t o  a t r u c k  s t a n d i n g  beneath t h e  ho le .  Over a per iod  of 

t ime t h e  edges of t h e  ho l e  had been. r e p e a t e d l y  s t r u c k  by 

p i e c e s  of rubb le  an.d d e b r i s  which had been, thrown. down. and had 

missed t h e  ho le .  Debr i s  t h u s  c o l l e c t e d  on t h e  f l o o r  and from 

time t o  time had t o  be c l e a r e d  by a workman who l i f t e d  it and 

threw it through t h e  ho le .  The a p p e l l a n t  had j u s t  completed 

such a clearan.ce when. a f l o o r  board broke o r  moved beneath  h i s  

f e e t  and he f e l l  through t h e  ho le  sus ta inin .@; s e r i o u s  i n j u r i e s .  

The House of Lords held  t h a t  t h e  r e g u l a t i o n s  had n.ot been. 

breached.  The break ing  o f f  of p a r t  of a f l o o r  board was not  a 

' c o l l a p s e '  of a p a r t  of t h e  b u i l d i n g  nor was i t  necessary  t o  

suppor t  t h e  f l o o r  t o  p r even t  a c c i d e n t a l  c o l l a p s e  of an.y p a r t  

of t h e  bu i ld ing .  Viscount  K i l m u i r ,  L.C. a t  page 570 s a i d  t h a t  

' c o l l a p s e '  i n .  t h e  r e g u l a t i o n s  means t h e  ac t ion .  of f a l l i n g  

t o g e t h e r ,  o r  a sudden, s h r i n k i n g  t o g e t h e r ,  o r  a giving-away 

through e x t e r n a l  p r e s s u r e ,  o r  l o s s  of r i g i d i t y ,  o r  l o s s  of 

suppor t .  



The Court of Appeal i n  Boston v. Wi1lmen.t Bro thers  Ltd.  

[I9711 3 A l l  E.R. 624, concluded t h a t  f o r  demol i t ion  a l l  t h e  

requirements  f o r  ' con . s t ruc t ion  work' should be met, and i n  

p a r t i c u l a r ,  passageways should be provided wi th  g u a r d r a i l s .  

The p l a i n t i f f  was employed by t h e  defendants  who were 

demolishing a warehouse. Passageways about  4 f e e t  wide were 
l e f t  i n . t ac t  on. t h e  f l o o r s  t o  en.able t h e  men. t o  c a r r y  o u t  t h e i r  

work. The p l a i n t i f f  f e l l  from a passageway, and it  was held 

t h a t  t h e  defendants  were i n  breach of t h e  r e g u l a t i o n s  i n .  not  

p rov id ing  g u a r d r a i l s  as it  is  not  imprac t i cab le  t o  provide 

such sa feguards  f o r  demol i t i on  work. 

6 .9  Eye Protect ion, :  The New Zealand Cons t ruc t ion  Regulat ion 

33 (1 ) r e q u i r e s  t h a t :  

"Where any operat ion.  in.volves a s p e c i a l  r i s k  of i n j u r y  
t o  t h e  eyes of any workman., t h e  employer s h a l l  p rov ide  
s u i t a b l e  goggles which s h a l l  be used by workmen. d u r i n g  
t h e  operation.." 

It was held t h a t  goggles  were r equ i r ed  f o r  c u t t i n g  ear then-  

ware p i p e s  i n .  L i t t l e r  v. G. L. Moore Ltd. [1967] 3 A l l  E.R. 

801. The p l a i n t i f f ,  who was employed by t h e  defendant ,  was 
cu t t i n ,g  glazed ear thenware  p ipe  wi th  a metal  hammer and t i l i n g  

c h i s e l  when. a fragment of meta l  f lew of f  and lodged i n  h i s  

eye.  Brabin. J. held t h a t  t he  defen,dant was i n  breach of t h e  

r e g u l a t i o n s  i n .  n.ot supply ing  goggles o r  s c r eens  t o  p r o t e c t  

t h e  p l a i n t i f f ' s  eyes .  The Court of Appeal i n .  Hobbs v. C.  G. 

Robertson. Ltd. [I9701 2  A l l  E.R. 347 d id  not  have t o  dec ide  ----- 
e x a c t l y  t h e  same quest ion.  and was not  prepared t o  a f f i r m  o r  

o v e r r u l e  L i t t l e r .  I n  Hobbs t h e  p l a i n t i f f  was employed by t h e  

def en.dant t o  remove a chimney i n .  a house. Some b r i c k  lodged 

i n  t h e  p l a i n . t i f f 1 s  eye a n d  subsequen.tly t h e  eye had t o  be 

removed. It was held  t h a t  Regulation,  52 of t h e  Con.struction 

(Gen.era1 P r o v i s i o n s )  Regula t ions  1961 r e q u i r i n g  goggles 

f o r  ' . . . break ing ,  c u t t i n g ,  d r e s s i n g  o r  c a r v i n g  s t o n e ,  c o n c r e t e ,  

s l a g  o r  similar m a t e r i a l s  by means of a hand t o o l ' ,  d id  not  

app ly  t o  ' b r i c k '  which was not  'similar m a t e r i a l s ' ,  i t  be ing  

un.thin,kable t h a t  t h e  common.est b u i l d i n g  m a t e r i a l s  should not  

have been. s p e c i f i c a l l y  named i f  i t  was intended t o  i nc lude  i t .  

S i m i l a r l y ,  i n  Baker v.  F .  Rendel l  & S0n.s L td .  [I9701 3 A l l  E.R. 

442,  i t  was concluded t h a t  goggles were not  r equ i r ed  f o r  n a i l i n g  

work. A p i e c e  of meta l  fragmented from t h e  p l a i n t i f f ' s  hammer 

and lodged i n  h i s  eye whi le  he was n a i l i n g  a wooden b a t t e r n  



t o  some con.crete. Lloyd-Jones,  J .  held  t h a t  n a i l i n g  was not  

a ' p r o c e s s 1  within. Regulat ion,  52 and t h a t  t h e  b a t t e n  i t s e l f  

provided a screen.. 

6.10 Asbestos D u s t :  The New Zea1an.d Asbestos  Regula t ions  

1978,  made under t h e  Cons t ruc t i on  Act 1959,  t h e  F a c t o r i e s  Act 

1946,  t h e  Shops an,d O f f i c e s  Act 1955 an.d t h e  Hea l th  Act 1956, 
came i n t o  f o r c e  on. t h e  1st day of May 1979. I n  -- Atkinson v. 

S i r  Al f red  -- McA1pin.e & Son Ltd.  (1974) 1 6  K . I . R .  220,  a c a s e  

un.der t h e  B r i t i s h  Asbestos  Regu la t i ons ,  1969,  it was held  

t h a t  t h e  o b l i g a t i o n s  imposed on. t h e  employers were ' a b s o l u t e 1 .  

The defendants  were demolishing a brewery and employed workmen 

t o  remove lagging from s t e e l  beams. The l a g g i n g  conta ined 

40% c r o c i d o l i t e  ( b l u e  a s b e s t o s ) .  The defendants  and t h e  

workmen. d i d  not  kn,ow o r  have reason  t o  s u s p e c t  t h a t  t h e  p roces s  

involved a s b e s t o s .  They could n.ot have ascer ta in .ed  it by 

in spec t ion ,  an.d could have known. only  by t a k i n g  a sample and 

having it  ana lysed .  The defendants  were charged wi th  o f f e n c e s  

of b reach ing  t h e  requ i rements  i n .  t he  regu1ation.s  of g i v i n g  

28 d a y ' s  advance n o t i c e  i n  w r i t i n g  be fo re  beginning t o  

under take t h e  p r o c e s s ,  and n.ot having provided approved 

r e s p i r a t o r y  p r o t e c t i v e  equipment and p r o t e c t i v e  c l o t h i n g  f o r  

each  workman.. The m a g i s t r a t e  was of t h e  opin.ion. t h a t  i t  was 
a defence f o r  t h e  de fendan t s  t o  p rove ,  as they  had,  t h a t  t hey  

were n.ot con.scious of t h e  f a c t s  which c o n s t i t u t e d  t h e  offen.ce 

an.d t h a t  t hey  had n.o reasonable  grounds f o r  supposing t h a t  

such f a c t s  e x i s t e d ,  and he dismissed t h e  in format ions .  The 

a p p e a l  by t h e  p rosecu to r  was allowed and it was held t h a t  t h e  

obl igat ionm imposed by t h e  r e g u l a t i o n s  were a b s o l u t e .  

6.11 -- Work i n .  Compressed A i r :  I n .  New Zealand,  work i n  

compressed air  i s  r e g u l a t e d  by a code of p r a c t i c e  ( see  para .4 .5 ) .  

The only  case  r epo r t ed  un.der similar B r i t i s h  r e g u l a t i o n s  i s  

t h a t  of Ran.som & Danie l s  v. S i r  Robert  McA1pin.e & Sons Ltd .  

(1971) 15 K . I . R .  141. The p l a i n t i f f s  were employed as 

l a b o u r e r s  by t he  defendants  on. the  c o n s t r u c t i o n  of a t u n n e l  

below s e a - l e v e l .  The work involved the  use of compressed air  

and n e c e s s i t a t e d  t h e  p l a i n t i f f s  working i n  con.dit ions t o  

which t h e  Compressed A i r  Regu la t i ons ,  1958 a p p l i e d .  When 

en.terin.g o r  l e a v i n g  work i n .  t h e  tun.n.el t h e  p l a i n t i f f s  under-went 

t h e  procedures  of compression. o r  decompression. i n .  a man.-lock. 



The p l a i n , t i f f  s con.tracted caisson,  d i s e a s e  i n  t h e  form of 

n.ecrosis  of t h e  bon.es. It was held t h a t  t he  defen.dants were 

i n .  breach of t h e  r e g u l a t i o n s  i n  t h a t  t h e  decompression. 

p rocedures  were not  c a r r i e d  o u t  i n  accordance wi th  t h e  

s t a t u t o r y  t a b l e s ,  t h a t  t h e  door of t h e  man.-lock leaked and 

was i l l - f i t t i n g ,  t h a t  t h e r e  was overcrowding i n s i d e  t h e  man- 

l o c k ,  an.d t h a t  t h e  man.-lock a t t en .dan ts  were in.adequately 

6.12 Hea l th  and Welfare:  Depending on t h e  na tu re  of t h e  work 

i n s p e c t o r s  m u s t  use t h e i r  d i s c r e t i o n  i n  admin . i s te r ing  t h e  

h e a l t h  and wel fa re  requiremen,ts i n  P a r t  I V  of t h e  Cons t ruc t ion  

Regula t ions  1961 ( s ee  para .3 .3 ) .  However, reasonable  f a c i l i t i e s  

mus t  be provided f o r  workmen. I n  Sa fe ty  I n s p e c t o r  v. V. A .  

Draper & Co. Ltd.  (unrepor ted  25.2 .66) ,  charges  were l a i d  under 

Regu la t i on  21 f o r  f a i l u r e  t o  p rov ide  f i r s t  a i d  f a c i l i t i e s ,  

Regula t ion  23 f o r  f a i l u r e  t o  p rov ide  adequate  t o i l e t  f a c i l i t i e s ,  

and Regula t ion  24 f o r  f a i l u r e  t o  p rov ide  adequate  meal 

accommodation. J .  F. Kean.e, S.M. held  t h a t  ' t o  p rov ide '  t h e  

f a c i l i t i e s  t hey  must be p laced :  

11 .. . where t hey  come e a s i l y  an,d obvious ly  t o  t h e  workman., 
o r  a t  t h e  very l e a s t ,  t h a t  he should be given. c l e a r  
d i r e c t i o n s  where he i s  t o  g e t  them." ( I n s  e c t o r  of 
F a c t o r i e s  v.  Maori1an.d Timber Co. [ I965 +---ma N.Z.L.R. 





PART I11 

OVERSEAS LAW -- 
This  P a r t  examin.es t h e  l e g i s l a t i o n  i n  B r i t a i n . ,  A u s t r a l i a  

and Can.ada and h i g h l i g h t s  t h e  more imp0rtan.t p rov i s ions  and 

deve1opmen.t~. I n .  A u s t r a l i a  an.d Can.ada, s a f e t y  , h e a l t h  and 

wel fa re  law i s  t h e  r e s p o n . s i b i l i t y  of each of t h e  S t a t e s  an.d 

Provin.ces. Thus t h e r e  a r e  some 18  s e p a r a t e  j u r i s d i c t i o n s  t o  

be s t u d i e d ,  an,d they a r e  more no t i ceab le  by t h e i r  d i f f e r e n c e s  

than. by t h e i r  un.iformity. However, t h e r e  i s  a d e f i n i t e  t r e n d  

towards on,e s t a t u t e  cover ing  a l l  workplaces,  wi th  s e p a r a t e  

regu1ation.s and codes f o r  each i n d u s t r y .  A s  w i l l  be s e e n  

from t h e  o u t l i n e  i n  t h e  fo l lowing  c h a p t e r s  c o n s o l i d a t i o n  has 

n.ow been. achieved i n  B r i t a i n . ,  South A u s t r a l i a ,  Tasmania and 

a l l  t h e  Canadian. Provinces  except f o r  Nova S c o t i a .  These 

en.actmen.ts , an.d t h e  r e g u l a t o r y  framework of each ,  should be 

c l o s e l y  s tud ied  when. reviewing t h e  New Zea1an.d law. The two 

Acts most a p p r o p r i a t e  f o r  New Zealand in .dust ry  and which 

come c l o s e s t  t o  meeting t h e  conceptua l  c r i t e r i a  s e t  o u t  under 

para.4.8 (Reform) a r e  t h e  Tasmanian. I n d u s t r i a l  S a f e t y ,  Hea l th  

and Welfare Act 1977,  and t h e  Ontar io  Occupat ional  Hea l th  

an.d S a f e t y  Act 1978,  and t h e s e  have been. included as Appendix 

D and E. 

7. B r i t a i n .  -- 
7 . 1  - The Heal th  and S a f e t y  a t  Work e t c .  Act 1974: This  Act ,  

which was based on t h e  Robens Repor t ,  (Sa fe ty  and Heal th  a t  
Work, H.M.S.O. Cmn.d. 5034, 1972) i s  p r i m a r i l y  a n .  enab l ing  

measure, t h e  m a i n .  s t ren .g th  of which i s  t h a t  i t  provides  

powers t o  dev i se  new con. t rols  f o r  new i n d u s t r i a l  s a f e t y  

problems as they occur .  The s t a t u t e  i s  design.ed t o  c r e a t e  a 

more u n i f i e d  and i n t e g r a t e d  system, wi th  t h e  a i m  of in .creas ing 

the  e f f e c t i v e n e s s  of t h e  S t a t e ' s  c o n t r i b u t i o n ,  and i t  a p p l i e s  

t o  a lmost  a l l  p l a c e s  of work, an.d t h u s  i t  imp1emen.t~ t h e  

R0ben.s recommen.dation. of c r e a t i n g  a s i n g l e  con.so1idatin.g 

measure. 

S e c t i o n  1 of t h e  Act i s  a p o l i c y  s t a t emen t  and s e t s  o u t  

t h e  g e n e r a l  purposes of t h e  f i r s t  p a r t  of t h e  Act as s e c u r i n g  

t h e  h e a l t h ,  s a f e t y  an,d wel fa re  of pers0n.s a t  work, and t h e  



p r o t e c t i o n  of person,s,  o t h e r  than, persons  a t  work, again .s t  

r i s k s  t o  h e a l t h  o r  s a f e t y  arising ou t  of o r  i n .  connect ion wi th  

t h e  a c t i v i t i e s  of persons  at  work. The d e f i n i t i o n  of 'work1 

makes i t  c l e a r  t h a t  t h e  Act a p p l i e s  t o  a l l  employees and s e l f -  

employed persons  except  domestic s e r v a n t s .  The Act aims a t  
p r o g r e s s i v e l y  r e p l a c i n g  t h e  e x i s t i n g  s t a t u t e s  and r e g u l a t i o n s  

by a n.ew system of r e g u l a t i o n s  and approved codes of p r a c t i c e  

designed t o  improve t h e  s t anda rds  e s t a b l i s h e d  by t h a t  

l e g i s l a t i o n . ,  inc1udin.g t h e  F a c t o r i e s  Act 1961, t h e  Mines an.d 

Q u a r r i e s  Act 1954,  t h e  A g r i c u l t u r e  ( S a f e t y ,  Hea l th  an.d 

Welfare P r o v i s i o n s )  Act 1956, and t h e  O f f i c e s ,  Shops and 

Railway Premises Act 1963. 

Another recommendation. of t he  Robens Report ,  which i s  
con.tain.ed i n .  t h e  Act ,  i s  t h e  c r e a t i o n  of cond i t i ons  f o r  more 

e f f e c t i v e  s e l f - r egu la t ion . .  Sec t ions  2  and 3 s e t s  ou t  t h e  

d u t i e s  of employers, employees, and t h e  self-employed t o  

o t h e r s ,  and i n .  broad terms i s  a r e s t a t emen t  of t h e  common law. 
S e c t i o n s  4 an,d 5 s e t  ou t  t h e  du ty  of persons  i n  c o n t r o l  of 

p remises ,  s e c t i o n  6 s t a t e s  t h e  gene ra l  du ty  of t hose  who 

d e s i g n ,  man.ufacture, import  o r  supply any a r t i c l e  f o r  use a t  
work, and sec t ion .  7 s t a t e s  t h e  gene ra l  d u t i e s  of employers. 

Employers, i n  p re sc r ibed  c i rcumstances ,  a r e  r equ i r ed  t o  

make wr i t t en .  s t a t emen t s  of p o l i c y  f o r  s a f e t y  and h e a l t h  

a v a i l a b l e  t o  t h e i r  employees under s e c t i o n  2 ,  an.d s e c t i o n  3 
c o n t a i n s  similar p r o v i s i o n s  f o r  those  members of t h e  p u b l i c  

whose h e a l t h  an,d s a f e t y  may be a f f e c t e d  by i n d u s t r i a l  

p rocesses .  Sect ion.  2  a l s o  a l lows  t r a d e  unions t o  a p p o i n t  

s a f e t y  r e p r e s e n t a t i v e s  who m u s t  be consu l ted  by t h e  employer, 

and provides  f o r  t h e  es tab l i shment  of s a f e t y  committees. 

S e c t i o n  1 0  e s t a b l i s h e s  t h e  Hea l th  an.d S a f e t y  Commission, 

a n d  i t s  execut ive  arm, t h e  Hea l th  and S a f e t y  Execut ive  under 

t h e  con.tro1 of t h e  S e c r e t a r y  of S t a t e .  It i s  t h e  S e c r e t a r y  

of S t a t e  who has the  p r i n c i p a l  r e s p o n s i b i l i t y  f o r  t h e  

adminis t ra t ion .  of t h e  Ac t ,  an.d f o r  t h e  appointment of members 

of t h e  Hea l th  an.d S a f e t y  Commission, and approves t h e  

app0intmen.t of t h e  members of t h e  Hea l th  and S a f e t y  Execut ive .  

The Commission i s  enabled ,  un.der sec t ion .  14 ,  t o  hold 

i n . q u i r i e s ,  t o  c a r r y  o u t  i n .ves t iga t ions  an.d t o  i s s u e  codes of 

p r a c t i c e ,  which a l t hough  n.ot b inding as r e g u l a t i o n s ,  

neve r the l e s s  p rov ide  r e l e v a n t  evidence i n  c r i m i n a l  proceedings  



( s e c t i o n s  16 an.d 1 7 ) .  The Hea l th  and S a f e t y  Execut ive  has 

t h e  r e s p o n s i b i l i t y  of en fo rc ing  t h e  Act but  it may d e l e g a t e  

t o  l o c a l  a u t h o r i t i e s  under s p e c i f i e d  cond i t i ons  ( s e c t i o n  181,. 
However, s ec t ion ,  4.5 prov ides  f o r  r e t r a n s f e r  of enforcement 

powers from a l o c a l  a u t h o r i t y  t o  t h e  Execut ive  where the  

a u t h o r i t y  i s  f  0un.d wanting. The f a c t o r y  and o t h e r  i n s p e c t o r s  

were brought t o g e t h e r  under t h e  c o n t r o l  of t h e  Execut ive  

which has the  a u t h o r i t y  t o  appo in t  new i n s p e c t o r s  ( s e c t i o n  1 9 ) .  

Under s e c t i o n s  21 t o  23 i n s p e c t o r s  have new powers t o  i s s u e  

impr0vemen.t an.d p r o h i b i t i o n  n o t i c e s ,  and under s e c t i o n  24 ,  

appea l s  a g a i n s t  such n.otices a r e  t o  a n .  i n d u s t r i a l  t r i b u n a l .  

Sec t ions  33 t o  42 s e t  ou t  t h e  p r o v i s i o n s  i n  r e s p e c t  of 

o f f ences  and provides  t h a t  i t  i s  an.  o f fence  f o r  any person  t o  

con.traven,e s p e c i f i e d  p r o v i s i o n s .  Cer ta in .  o f f ences  a r e  

punishable on summary conv ic t ion  with  a maximum f i n e  of £400, 

and o t h e r  offen.ces a r e  pun.ishable on summary conv ic t ion  

with  t he  same f i n e ,  o r  on conviction,  on ind i c tmen t ,  e i t h e r  by 

imprisonment f o r  a maximum term of 2  y e a r s ,  o r  a f i n e ,  o r  

bo th ,  and f o r  £50 a day f o r  a cont inu ing  of fence .  Proceedings  

f o r  a n .  o f fence  may not be i n s t i t u t e d  except  by an. i n s p e c t o r ,  

o r  by o r  wi th  consent  of t h e  D i r e c t o r  of P u b l i c  Prosecu t ions .  

I n  any proceedings  f o r  f a i l u r e  t o  comply with  a du ty  o r  

requirement  t o  do something,  s o  f a r  as i s  p r a c t i c a b l e ,  o r  s o  

f a r  as is reasonably p r a c t i c a b l e ,  o r  t o  use t h e  b e s t  p r a c t i c a b l e  

m a n s  t o  do something, t h e  defendant has  t h e  onus of p roof .  

Where t h e  of fence  i s  due t o  t h e  a c t  o r  d e f a u l t  of some o t h e r  

pe r son ,  t h a t  o t h e r  person. can be held l i a b l e  f o r  t h e  o f f ence ,  

an.d a person  may be charged wi th ,  and convicted of t he  

o f f e n c e ,  whether o r  not  proceedings  a r e  taken. a g a i n s t  t h e  

person. wi th  s t a t u t o r y  r e s p o n s i b i l i t y .  I f  an. of fence  i s  

committed by a body c o r p o r a t e ,  and i s  proved t o  have been 

committed with t h e  consent  o r  connivance o f ,  o r  t o  have been 

a t t r i b u t a b l e  t o  any n e g l e c t  on t h e  p a r t  o f ,  any d i r e c t o r ,  

manager, s e c r e t a r y ,  o r  o t h e r  similar o f f i c e r ,  he as we l l  as 
t h e  body co rpo ra t e  i s  g u i l t y  of t h e  offen.ce. 

7 .2  The E x i s t i n g  Fac tory  L e g i s l a t i o n :  The F a c t o r i e s  Act 1961, 
i s  i t s e l f ,  a conso1idat in .g  measure and supercedes  t h e  e a r l i e r  

s t a t u t e s  ( s e e  P a r t  1). The Act covers  ' b u i l d i n g  o p e r a t i o n s '  



and 'works of eng inee r ing  c o n s t r u c t i o n t  an.d t h e  d e t a i l e d  

 provision.^ a r e  con,tain.ed i n .  t h e  Cons t ruc t ion  (General  ~ r o v i s i o n s )  

Regu la t ions ,  1961,  S.  I. No. 1580; t h e  Cons t ruc t ion   i if t i n g  
Operat ions)   regulation,^, 1961,  S . I .  No. 1581 ; t h e  Cons t ruc t ion  

(Working P l a c e s )  Regu la t ions ,  1966, S . I .  No. 94; an.d t h e  

Cons t ruc t ion  (Hea l th  & Welfare)  Regu la t ions ,  1966,  S .I. 95. 

7.3 The Cons t ruc t ion  (General  P r o v i s i o n s )  Regula t ions  1961: 

These r e g u l a t i o n s  apply  t o  excava t ions  ( i n c l u d i n g  s h a f t s  and 

tun.n.els) ,  cofferdams, c a i s s o n s ,  e x p l o s i v e s ,  demol i t i on ,  

dangerous a tmospheres ,  work on., o r  ad jacen.t t o  wate r ,  t r a n s p o r t  

and o t h e r  miscel laneous s u b j e c t s .  

Every con. t ractor  an.d every workman has a duty t o  comply 

with  t h e  r e g u l a t i o n s ,  and it  i s  t h e  du ty  of every person  

employed t o  comply with  t h e  requirements  t h a t  r e l a t e  t o  t h e  

performance o f ,  o r  t he  r e f r a i n i n g  from a n .  a c t  by him, an.d t o  

co-operate  i n  c a r r y i n g  o u t  t he  r e g u l a t i o n s ,  an.d i f  he s e e s  any 

breach o r  d e f e c t  i n ,  t h e  p l a n t  o r  equipmen.t he mus t  r e p o r t  it 
t o  h i s  employer, foreman, o r  s a f e t y  supe rv i so r .  Where twenty 

o r  more persons  a r e  normally employed a c o n t r a c t o r  o r  employer 

must appo in t  a s a f e t y  supe rv i so r  t o  a d v i s e  him as t o  t h e  

observance of t he  s t a t u t o r y  s a f e t y  requiremen.ts ,  t o  e x e r c i s e  

g e n e r a l  s u p e r v i s i o n  over  t h e  employees and t o  promote t h e  

s a f e  conduct of work. 

7.4 The Construction.  ( L i f t i n g  Operat ions  ) Reau1ation.s 1961: 

Every con. t ractor  an.d employer of workmen. is requi red  t o  comply 

wi th  t hese  r e g u l a t i o n s  which r e l a t e  t o  l i f t i n g  appl ian.ces ,  

hols tways,  raising and lowering pe r sons ,  an.d t h e  s e c u r i n g  of 

l o a d s .  Each employee must a l s o  comply with  t h e  r e g u l a t i o n s  

which r e l a t e  t o  him, an.d i f  he d i scove r s  an.y breach i n .  t he  

p l a n t  o r  equipment, he i s  requi red  t o  r e p o r t  it t o  t h e  

employer o r  foreman,. 

7.5 The Cons t ruc t ion  (Working P l a c e s )  Regu1ation.s 1966: These 

r e g u l a t i o n s  r e l a t e  t o  s c a f f o l d i n g  and o t h e r  p l a c e s  of work an.d 

t h e  r e s p o n s i b i l i t i e s  of c o n t r a c t o r s ,  employers an.d employees 

a r e  t h e  same as f o r  t h e  above two s e t s  of r e g u l a t i o n s .  There 

mus t  be s u i t a b l e  and s u f f i c i e n . t  s a f e  acces s  t o ,  and e g r e s s  from, 

every p l a c e  a t  which any person., a t  an.y t i m e ,  works and s o  



f a r  as i s  reasonably p r a c t i c a b l e  every p l a c e  a t  which a pe r son  

works mus t  be made and kep t  s a f e .  Where work can.n.ot s a f e l y  be 

done on o r  from t h e  ground,  o r  from p a r t  of a b u i l d i n g ,  o r  

o t h e r  perman.ent s t r u c t u r e ,  s c a f f o l d s  m u s t  be provided,  o r  

where a p p r o p r i a t e ,  l a d d e r s ,  o r  o t h e r  means of suppor t .  

S c a f f o l d s  mus t  be e r e c t e d ,  a l t e r e d ,  o r  d ismant led under t h e  

immediate supe rv i s ion  of a competent person., and s o  f a r  as 
p o s s i b l e  by c0mpeten.t and experienced workmen, and s c a f f o l d i n g  

m a t e r i a l  m u s t  be i n spec t ed  by a competent person  on each 

occas ion  before  use.  

7 . 6  The Construct ion,  ( K e a l t h  & Welfare)  R e ~ u l a t i o n s  12%: 

Every con. t ractor  m u s t  p rov ide  f i r s t  a i d  f a c i l i t i e s ,  accommodation, 

p r o t e c t i v e  c l o t h i n g  an.d equipment, washing and d r i n k i n g  water ,  

and s a n i t a r y  conven,iences . The d e t a i l e d  requiremen.ts vary 

depending on t h e  number of employees and the  na ture  and 

l o c a t i o n  of t h e  work. 



North l3ank lower of thc Humbcr Bridge 



A u s t r a l i a  8. --- 
8.1 & t e r n  A u s t r a l i a  

The Department, of Labour and I n d u s t r y  i s  r e s p o n s i b l e  f o r  

a d m i n i s t e r i n g  30 d i f f e r e n t  s t a t u t e s ,  i n c l u d i n g  t h e  Cons t ruc t ion  

S a f e t y  Act ,  1972,  t h e  F a c t o r i e s  and Shops Ac t ,  1963, an.d t h e  

I n s p e c t i o n  of Machinery Act ,  1921. 

The I n s p e c t i o n  and Technica l  S e r v i c e s  D i v i s i o n  of t h e  

Departmen.t is c o n t r o l l e d  by a p r o f e s s i o n a l  eng ineer  who r e p o r t s  

t o  t h e  S e c r e t a r y  f o r  Labour. The D i v i s i o n  has f o u r  Branches,  

each con, t rol led by a Deputy Chief In spec to r :  Construction. ,  

Machin.ery, F a c t o r i e s  an,d Shops and Weights an.d Measures. 

8.1.1 The Con.struction S a f e t y  Ac t ,  1972: The Act i s  

admin.istered by t h e  M i n i s t e r ,  and s u b j e c t  t o  any d i r e c t i o n  of 

t h e  M i n i s t e r ,  by t h e  pe r son  holding the o f f i c e  of S e c r e t a r y  

f o r  Labour i n  t h e  Departmen.t of Labour i n  t h e  Pub l i c  S e r v i c e  

of t h e  S t a t e  ( s . 8 ) .  

I n s p e c t o r s  of c o n s t r u c t i o n  s a f e t y  a r e  appointed as t h e  

M i n i s t e r  cons ide r s  n.ecessary,  i n c l u d i n g  a Chief In .spector ,  

and a Deputy (s. 9 ) .  The p r i n c i p a l  f u n c t i o n s  of i n s p e c t o r s  

a r e  t o  promote t h e  s a f e t y  an.d welfare  of workmen, t o  a d v i s e  

employers an.d workmen. as t o  s a f e  p r a c t i c e s ,  t o  ensure  t h a t  t h e  

Act i s  complied wi th ,  t o  i n v e s t i g a t e  acc iden . t s ,  an.d t o  p reven t  

a c c i d e n t s  ( s . 10 ) .  (This  s e c t i o n  i s  i d e n t i c a l  t o  s . 6  of t h e  

New Zealand Cons t ruc t ion  Act 1959). Dangerous works, as 

p re sc r ibed  by t h e  Governor, m u s t  be n o t i f i e d  t o  t h e  Chief 

I n s p e c t o r  (s  .16) .  

The Min.ister  may, f o r  t h e  purposes of hea r ing  appea l s  

under t h e  Ac t ,  c o n s t i t u t e  Boards of Reference,  o r  an. a r b i t r a t o r .  

A Board of Reference con.s is ts  of t h r e e  members appointed by 

t h e  Min. is ter ,  of whom, one i s  appointed on t h e  w r i t t e n  

nomination of t h e  employers c a r r y i n g  o u t  t h e  work, and one 

on t h e  wr i t t en .  n.omin.ation. of t h e  workers engaged on t h e  

p a r t i c u l a r  work. Two members form a quorum and t h e  d e c i s i o n  

of an,y two members i s  t h e  d e c i s i o n  of t he  Board. An.appea1 

l i e s  on a quest ion,  of law t o  t h e  Mag i s t r a t e  of t h e  Local  Court 

a t  P e r t h  ( s . 17 ) .  

The Act p rov ides  f o r  a Construction.  S a f e t y  Advisory 

Board c o n s i s t i n g  of a Chairman an.d two o t h e r  members appointed 



by t h e  Governor. The Chairman. i s  t h e  S e c r e t a r y  f o r  Labour, 

and one i s  appointed upon t h e  j o i n t  w r i t t e n  nomination of 

t h e  Western. A u s t r a l i a n .  Employers ' F e d e r a t i o n ,  The West 

A u s t r a l i a n  Chamber of Manufacturers , Master B u i l d e r s  

Assoc i a t i on  of W.A. , and t h e  W.A. Bran.ch of t h e  Aus t ra l ian .  

Fede ra t ion  of Cons t ruc t ion  Con t r ac to r s ,  t o  r e p r e s e n t  

employers. The o t h e r  member i s  appointed upon t h e  w r i t t e n  

nomination of The Trades and Labor Council  of Western 

A u s t r a l i a  t o  r e p r e s e n t  t h e  employees. The Board i s  r equ i r ed  

t o  i n v e s t i g a t e  and make recommendations t o  t h e  Min i s t e r  with 

regard t o  a l l  measures necessary f o r  s e c u r i n g  t h e  s a f e t y  and 

wel fa re  of employees, i nc lud ing  t h e  prevention.  an.d d iminut ion  

of n o i s e ,  t h e  l i g h t i n g  and v e n t i l a t i o n  of s i t e s ,  t h e  

p reven t ion  of acc iden . t s ,  t h e  supply and use of p r o t e c t i v e  

c l o t h i n g  an.d p r o t e c t i v e  equipment, t h e  wel fa re  of employees, 

t h e  p r o v i s i o n  of f a c i l i t i e s  f o r  t a k i n g  meals,  f o r  medical  

and f i r s t  a i d  a t t e n t i o n , ,  t h e  making, amending o r  revoking of 

an.y regula t ion . ,  and f o r  an.y mat te r  t h a t  may be p re sc r ibed  

( s . 2 0 ) .  

Every m a i n .  con . t rac tor  mus t  ensure  t h a t  t h e  requirements  

of t h e  Act a r e  complied wi th ,  and every subcon t r ac to r  must 

ensure  t h a t  t h e  Act i s  complied with on t h e  p a r t  of t h e  s i t e  

where work i s  being c a r r i e d  o u t  by him ( s . 2 3 ) .  Every employer 

i s  requi red  t o  provide p r o t e c t i v e  equipment and every workman 

mus t  wear o r  use such equipment ( s .24) .  A n  owner, m a i n .  
con . t rac tor ,  o r  subcon t r ac to r  may r eques t  a n  i n s p e c t o r ,  i n  
w r i t i n g ,  t o  i s s u e  t o  him a n .  i n s p e c t i o n  r e p o r t  a f t e r  a s i t e  

has been inspec ted  (s.33). 
8.1.2 Offences and  P e n a l t i e s :  Where a person. i s  charged wi th  

a n  of fence  he i s  e n t i t l e d  t o  have an.y o t h e r  person  whom he 

a l l e g e s  t o  be t h e  a c t u a l  o f f ende r  charged ( s . 4 2 ) .  (This  i s  
similar t o  s.25 of t h e  New Zea1an.d Cons t ruc t ion  Act 1959.)  

Proceedings  a r e  determined by a Court of P e t t y  Sess ions  

con .s t i tu ted  by a Stipen,dary Magis t ra te  sitting a1on.e (s .43) .  
S e c t i o n  44 is  t h e  of fence  c r e a t i n g  p r o v i s i o n  and s t a t e s  t h a t  

a person  who cont ravenes  any p r o v i s i o n ,  o r  does  not  do t h a t  

which, by o r  under t h e  Ac t ,  he i s  r equ i r ed  o r  d i r e c t e d  t o  do ,  



commits a n  of fence  and i s  l i a b l e  t o  a f i n e  of $400 and $20 

p e r  day f o r  a con,tin,uing of fence .  Where a body co rpo ra t e  

i s  convicted of a n  of f ence  every d i r e c t o r  o r  member of t he  

governing a u t h o r i t y  of t h e  body co rpo ra t e  who a u t h o r i s e d ,  

d i r e c t e d ,  o r  con.sen.ted t o  t h e  contravent ion.  o r  f a i l u r e  i s  

deemed, without a f f e c t i n g  t h e  conv ic t ion  aga in . s t  t h e  body 

c o r p o r a t e ,  t o  be g u i l t y  of a n  of fence .  S e c t i o n  45 s t a t e s  

t h a t  no prosecut ion.  f o r  a n  of fence  s h a l l  be i n s t i t u t e d  

wi thout  t h e  consent  i n  w r i t i n g  of t h e  Chief I n s p e c t o r .  

Approximately 40 p rosecu t ions  a r e  i n s t i t u t e d  each y e a r ,  

and t h e  gen,eral  range of p e n a l t y  on conv ic t ion  v a r i e s  between 

$5 and $200 f o r  each of fence .  

8.1.3 The Construct ion.  Saf e t y  R e a u l a t i o n . ~ ,  1973: The 

Regula t ions  a r e  d iv ided  in. to 13 P a r t s  and provide  d e t a i l e d  

requiremen.ts f o r :  N o t i f i a b l e  work an.d Fees  f o r  s e r v i c e ,  

Con.struction of S c a f f o l d i n g ,  Ho i s t i ng  Appl iances ,  General  

S a f e t y ,  Roofs sheathed wi th  B r i t t l e  Roof M a t e r i a l s ,  Explosive  

Powered Tools ,  Use, S t o r a g e  and Conveyance of Explosives  on 

a S i t e ,  Compressed A i r  an.d Diving Work, Examin.ation f o r  

C e r t i f i c a t e s ,  Licen.ces and Permits .  

( I n .  p a r t i c u l a r  t h e  r e g u l a t i o n s  f o r  P r o t e c t i v e  Equipment, 

Formwork and .?alsework, an.d B r i t t l e  Roofing should be s t u d i e d  

when updat ing t h e  New Zealand r e g u l a t i o n s .  ) 

8.2 South A u s t r a l i a  
The Department of Labour and I n d u s t r y  i s  r e s p o n s i b l e  f o r  

t h e  administration of 18  s t a t u t e s  in.cluding t h e  0n.e 'omnibus ' 
In .dus t r i a1  S a f e t y ,  Hea l th  and Welfare Act 1972 which came i n t o  

f o r c e  on. t he  1st of A p r i l ,  1974. 
8.2.1 The I n d u s t r i a l  S a f e t y ,  Hea l th  an.d Welfare Act ,  1972: 

The Act a p p l i e s  t o  a l l  i n d u s t r i e s  except  any mine under t h e  

Min.es and Works Inspect ion,  Act 19.20 and any work under t h e  

Petroleum (Submerged Lan.ds ) Act 1967. 

An " I n d u s t r i a l  S a f e t y ,  Hea l th  and Welfare Board1' i s  

e s t a b l i s h e d  t o  make recommendations t o  t h e  Min.ister .  The 

Board comprises f o u r  r e p r e s e n t a t i v e s  of t h e  United Trades and 

Labor Coun.ci1 of S.A., one r e p r e s e n t a t i v e  each from t h e  

Chamber of Commerce and Indus t ry  S  .A. , t h e  Master Bu i lde r s  ' 



Assoc ia t ion  of S.A., an.d t h e  S .A. Employers1 F e d e r a t i o n ,  a 

r e p r e s e n t a t i v e  of t he  Metal  1n .dus t r ies  Assoc i a t i on  of S  .A. ,  

t h e  Chief In spec to r  of In .dus t r i a1  Sa fe ty  , an.d t h e  Permanent 

Head of t h e  Department (Chairman.) ( s . 8  t o  s . 16 ) .  The 

Govern.or appo in t s  t h e  i n s p e c t o r s  i n c l u d i n g  t h e  Chief I n s p e c t o r  

(ss.17 & 1 8 ) .  

The ' con , s t ruc to r l  i s  requi red  t o  g i v e  n o t i c e  of any 

'con.s t ruct ion work1 t o  t he  Permanen.t Head and t o  pay a 

p re sc r ibed  f e e  ( s . 26 ) .  The f e e s  a r e  i n  proport ion.  t o  t h e  c o s t  

of t h e  p r o j e c t .  

Every employer i n  any in .dust ry ,  every  occupie r  of 

i n d u s t r i a l  premises and every c o n s t r u c t o r  i n  r e l a t i o n  t o  any 

c o n s t r u c t i o n  work m u s t  en,sure t h a t  t h e  p r o v i s i o n s  of t h e  Act 

a r e  complied wi th  an.d m u s t  t ake  a l l  reasonable  p recau t ions  t o  

ensure  t he  h e a l t h  and s a f e t y  of workers ( s . 29 ) .  A worker 

mus t  not  by any a c t  o r  omission. render  l e s s  e f f e c t i v e  any 

ac t ion .  taken by a pe r son  f o r  t h e  purposes of g i v i n g  e f f e c t  t o  

s e c t i o n  29 ( s . 30 ) .  

Where t h e  Chief I n s p e c t o r  i s  s a t i s f i e d  t h a t  complian.ce 

w i th  t h e  p rov i s ions  of any r e g u l a t i o n  may n.ot i n  a l l  t h e  

circumstan,ces be reasonably  p r a c t i c a b l e ,  and a mod i f i ca t ion  

o r  v a r i a t i o n  of t h e  p r o v i s i o n s  would not  adve r se ly  a f f e c t  t h e  

s a f e t y ,  h e a l t h  o r  wel fa re  of t h e  workers concerned,  he may 

by n o t i c e  i n  w r i t i n g  t o  t h e  con.s t ructor  modify o r  vary t h e  

p r o v i s i o n s  of t h e  r e g u l a t i o n s  ( s . 3 8 ) .  

I n .  1978, 71  p rosecu t ions  were taken  under t h e  Act ,  an.d 

51 conv ic t ions  were en t e red .  P e n a l t i e s  imposed under P a r t  I V  

of t h e  Act and r e g u l a t i o n  221 ranged between $5 and $350, and 

averaged $300. 

8.2.2 -- Cons t ruc t ion  S a f e t y  Regulat ions  1974: These Regula t ions  

a r e  d iv ided  i n t o  11 P a r t s  and inc lude  d e t a i l e d  requirements  

f o r :  Scaff  o l d i n g  and Gear,  Demolit ion of Bui ld ings  and 

S t r u c t u r e s ,  Excavation. Work, Compressed A i r  Work, E l e c t r i c a l  

Equipment, Exp los ives ,  Explos ive  Powered Tools ,  Power Driven. 

P1an.t and Equipment, H o i s t i n g  Appl iances ,  P r o t e c t i v e  Equipment, 

Amenities , Safe ty  Supe rv i so r s  and Workers I S a f e t y  

Represen ta t ives  and Riggers .  The F i r s t  Schedule s e t s  o u t  t h e  

f e e s  t o  be paid  i n .  r e s p e c t  t o  a l l  con.s t ruct ion work. ( I n .  



p a r t i c u l a r ,  t h e  S c a f f o l d i n g  an.d Demoli t ion  provision,^ should 

be s tud ied  when. r e v i s i n g  t h e  New Zea1an.d Regula t ions . )  

8 . 3  V i c t o r i a  

The Department of Labour and 1n.dustry i s  r e spons ib l e  f o r  

t h e  a d m i n i s t r a t i o n  of 9  s t a t u t e s ,  i n c l u d i n g  t h e  B o i l e r s  and 

P re s su re  Vesse l s  Act 1970,  t h e  I n d u s t r i a l  S a f e t y  Advisory 

Council  Act 1960,  t h e  Labour and I n d u s t r y  Act 1958, t h e  L i f t s  

and Cranes Act 1967 an.d t h e  Scaffo1din.g Act 1971. The 

Divis ion.  of 1n.spection Se rv i ces  under t h e  d i r e c t i o n  of  t h e  

Chief 1n.spector of F a c t o r i e s  an.d Shops c o n t r o l s  t h e  Labour 

and In.dustry Act 1958,  and t h e  o t h e r  S a f e t y  Acts a r e  con. t rol led 

by t h e  D i v i s i o n  of Technica l  Se rv i ces  wi th  a Chief Engineer as 

D i v i s i o n a l  Head. 

8.3.1 The S c a f f o l d i n g  Act 1971: A s u p e r v i s o r  of Sca f fo ld ing  

Inspect ion.  i s  appointed under t h e  P u b l i c  Se rv i ce  Act 1958 and 

he i s  r equ i r ed  t o  r e p o r t  t o  t h e  S e c r e t a r y  of Labour and I n d u s t r y  

as t o  t h e  manner i n .  which t h e  fun.c t ions  of i n s p e c t o r s  a r e  

c a r r i e d  o u t  i n ,  t h e  municipal  d i s t r i c t s  ( s . 5 ) .  Each mun.icIpa1 

c o u n c i l  i s  d i r e c t e d  and au tho r i zed  t o  e x e r c i s e  and perform 

( w i t h i n  i t s  municipal  d i s t r i c t )  a l l  powers and d u t i e s  under t h e  

Act and i s  requi red  t o  appo in t  i n s p e c t o r s  and o f f i c e r s  as a r e  

necessary ( s . 6 ) .  

The c o n t r a c t o r  f o r  t h e  e rec t ion . ,  demol i t i on ,  a l t e r a t i o n ,  

r e p a i r ,  o r  any o t h e r  kind of work i n  connection. wi th  any 

b u i l d i n g ,  s t r u c t u r e ,  s h i p ,  o r  boa t ,  must ensure  t h a t  s c a f f o l d i n g  

and h o i s t s  a r e  e r e c t e d  f o r  t h e  use of any  pe r son  engaged on any 

such work which cannot be done s a f e l y  from t h e  ground, o r  

from s o l i d  c o n s t r u c t i o n ,  and t h e  employer of such person  must 

ensure  t h a t  t h e  s c a f f o l d i n g  i s  maintained i n  a n  e f f i c i e n t  

s t a t e ,  and t h a t  h i s  employee uses  t h e  s c a f f o l d i n g  ( s . 9 ) .  
The Governor i n .  Coun.ci1 i s  r equ i r ed  t o  appo in t  t h r e e  

persons  t o  be a Board of Examiners t o  examine persons  who 

d e s i r e  t o  q u a l i f y  as in . spec tors  and as s c a f f o l d e r s  ( s . l 5 ) ,  and 

only c e r t i f i c a t e d  s c a f f o l d e r s  can e r e c t ,  a l t e r  o r  disman.tle 

s c a f f o l d i n g  ( s . 16 ) .  

The Governor i n  Coun.ci1 i s  a l s o  r equ i r ed  t o  appo in t  a 

S c a f f o l d i n g  Regula t ions  Committee of 8  members comprising a 

q u a l i f i e d  engineer  o r  a r c h i t e c t ,  t h e  Superv isor  of S c a f f o l d i n g  

In,spection.,  an. i n s p e c t o r  appointed under t h e  L i f t s  and Cranes 

Act 1967, a member of t h e  Bui ld ing  Regula t ions  Committee, one 



from a pane l  of t h r e e  names submitted by t h e  Master B u i l d e r s  

Associa t ion.  of V i c t o r i a ,  t h e  Vic tor ian ,  Trades  H a l l  Coun.ci1, 

and t h e  A u s t r a l i a n .  1 n . s t i t u t e  of Bu i ld ing  Surveyors .  The 

f u n c t i o n s  of t h e  committee a r e  t o  p repa re  and submit t o  t h e  

M i n i s t e r  d r a f t  r e g u l a t i o n s  and t o  enqu i r e  i n t o  and r e p o r t  t o  

t h e  M i n i s t e r  upon. any ma t t e r  r e l a t i n g  t o  methods and m a t e r i a l s  

used i n  t h e  e r e c t i o n  of s c a f f  o l d i n g  ( s . 18 ) .  

S ince  the  i n t r o d u c t i o n  of t h e  Sca f fo ld ing  Act 1971, only  

5  prosecution.^ have been. t aken ,  and a $20 f i n e  was imposed f o r  

each offen.ce. 

A Cons t ruc t ion  S a f e t y  B i l l  i s  c u r r e n t l y  being considered 

by t h e  V i c t o r i a n  Par l iament .  This B i l l  i s  aimed a t  

c o n s o l i d a t i n g  t h e  law r e l a t i n g  t o  s a f e t y  i n  t h e  b u i l d i n g  and 

cons t ruc t ion .  i n d u s t r i e s  n.ow contained i n  t h e  S c a f f o l d i n g  A c t  

1971,  an,d t h e  Labour and Indus t ry  Act 1958,  and a t  adding  

broad regulat ion-making powers over t h e  s a f e t y  a s p e c t s  of 

B u i l d i n g  and cons t ruc t ion .  work. 

8.3.2 The S c a f f o l d i n g  Regula t ions  1974: These Regulat ions  

w i l l  be repea led  and rep laced  wi th  c o n s t r u c t i o n  s a f e t y  

r e g u l a t i o n s  cover ing  t h e  c o n s t r u c t i o n  i n d u s t r y  once t h e  

Cons t ruc t ion  S a f e t y  B i l l  i s  passed.  The p r e s e n t  s c a f f  o l d i n g  

r e g u l a t i o n s  provide a n  e x c e l l e n t  code f o r  s c a f f o l d i n g  and 

l a d d e r s .  

8.4 Tasmania 

The Department of Labour and Indus t ry  administers 7 
s t a t u t e s ,  i nc lud ing  t h e  I n d u s t r i a l  Re1ation.s Act 1975, The 

Workers Compen.sation. Act 1927,  an.d The I n d u s t r i a l  S a f e t y ,  Heal th  

and Welfare Act 1977,  Machinery Act 1960,  and t h e  F a c t o r i e s , .  

Shops,  and O f f i c e s  Act 1965. 

8.4.1 The I n d u s t r i a l  S a f e t y ,  Hea l th ,  and Welfare Act 1922: 

This  Act became o p e r a t i v e  on. January 1 ,  1979,  an.d i t  

p rov ides  f o r  persons  employed, engaged in.,  o r  a f f e c t e d  by 

i n d u s t r y ,  and f o r  t h e  s a f e t y  of pers0n.s us ing  amusement dev ices  



An. I n .dus t r i a1  S a f e t y ,  Hea l th  and Welfare Board i s  

e s t a b l i s h e d ,  c o n s i s t i n g  of f i v e  members appoin.ted by t h e  

Governor: t h e  S e c r e t a r y  f o r  Labour (chairman.),  t he  D i r e c t o r  

of P u b l i c  H e a l t h ,  the  D i r e c t o r  of Mines, a r e p r e s e n t a t i v e  of 

t h e  occup ie r s  of work p l a c e s ,  and a r e p r e s e n t a t i v e  of t h e  

employees i n .  work p l a c e s .  The Board i n v e s t i g a t e s  an.d makes 

recommen.dation.s t o  t h e  M i n i s t e r  with r e s p e c t  t o  measures 

necessary  f o r  s e c u r i n g  t h e  s a f e t y  , h e a l t h  and wel fa re  of 

employees, i t  c o l l a b o r a t e s  wi th  organ.isat ion.s  of employers 

and employees, and wi th  a u t h o r i t i e s  engaged i n .  t e c h n i c a l  

r e s e a r c h  ( s . 1 8 ) .  

A person. who in,ten.ds t o  under take con.struction.  work m u s t  
n o t i f y  t h e  S e c r e t a r y  f o r  Labour and pay t h e  p re sc r ibed  f e e  

( s . 2 9 ) .  
Every occupie r  of a work p l ace  and every person. c a r r y i n g  

on. a n .  in .dust ry  m u s t  t ake  reasonable  p r e c a u t i o n s  t o  ensure  t h e  

h e a l t h  and s a f e t y  of pers0n.s employed o r  engaged a t  t h a t  work 

p l a c e  o r  i n .  t h a t  in .dus t ry  (s .321.  No employee s h a l l  by any 

a c t  o r  omission. r ende r  l e s s  e f f e c t i v e  any ac t i on .  t aken  by a 

person. f o r  t h e  purposes  of g i v i n g  e f f e c t  t o  sec t ion .  32. 

It i s  considered t h a t  t h i s  Act ach i eves  most of t h e  

concep tua l  requirsmen.ts formulated i n .  p a r a .4 .8 ,  and i t  i s  t h e  

most r e l e v a n t  of t h e  A u s t r a l i a n  s t a t u t e s  f o r  c o n s i d e r a t i o n  

when t h e  New Zea1an.d l e g i s l a t i o n .  i s  be ing  con.solidated.  The 

Tasmanian. Act i s  reproduced as Appendix D .  

New regu1ation.s  under t h e  new Act w i l l  be e f f e c t e d  i n  

5 s e p a r a t e  groupings:  (1) Adminis t ra t ive  and Genera l ,  (2) 

Con,struction. S a f e t y ,  ( 3 )  P re s su re  V e s s e l s ,  (4)  L i f t i n g  

Machin.ery, an.d (5 )  R u r a l  an.d F o r e s t  1n .dus t r i es .  

The I n d u s t r i a l  S a f e t y  , Heal th  and Welfare (Adminis t ra t ive  

and Gen.eral) Regu la t i ons ,  1979 became o p e r a t i v e  on. t h e  2nd 

of May, 1979 and r e l a t e  t o  p h y s i c a l  working con.di t ions .  The 

a d m i n i s t r a t i v e  compon.ent simply d e a l s  wi th  r e g i s t r a t i o n ,  

a c c i d e n t  r e p o r t i n g  and appea l   provision.^ . 
The Con.struction. S a f e t y  Regu1ation.s w i l l  be based on 

uniform s t anda rds  c u r r e n t l y  being developed by a working p a r t y  

of o f f i c e r s  from t h e  S t a t e  Departments of Labour. I n ,  t h e  

mean.time t h e  S c a f f o l d i n g  Regula t ions  1963 prov ide  a 

comprehensive code f o r  a l l  types  of s c a f f o l d i n g  an.d f o r  l a d d e r s .  



8.5 Queens1an.d 

The Con.struction. S a f e t y  Act 1971 i s  administered by t h e  

Con.struction. S a f e t y  Branch of t h e  Department of Labour 

Re1ation.s.  The Bran.ch con . s i s t s  of a Chief In . spec tor ,  a deputy ,  

a s e n i o r  i n . spec to r ,  2 a s s i s t a n t  s e n i o r  i n s p e c t o r s ,  12  i n s p e c t o r s ,  

an,d 5 c a d e t s  i n .  B r i s b a n e ,  an.d 1 4  i n s p e c t o r s  s t a t i o n e d  i n .  count ry  

a r e a s .  Within. t h e  head o f f i c e  t h e r e  i s  a s p e c i a l  s e c t i o n  which 

looks  a f t e r  t h e  checking of de s igns  which a r e  submitted f o r  

app rova l  an.d a r r a n g e s  f o r  in .ves t igat ion,s  and t e s t s .  The c a d e t s  

e n t e r  t h e  Divis ion,  a t  Mat r icu la t ion .  l e v e l  an.d be fo re  q u a l i f y i n g  

as in .spectors  a r e  r equ i r ed  t o  complete t h e  Degree i n  Bu i ld ing .  

During t h e  cou r se ,  which t a k e s  5 t o  6 y e a r s ,  t h e  c a d e t s  a r e  

given. exten.sive i n t e r n a l  t r a in , i ng  w i t h i n  t h e  Bran.ch. It i s  

proposed t h a t  a l l  s t a f f  w i l l  be r e c r u i t e d  i n  t h i s  manner i n  

f u t u r e  y e a r s .  

8.5.1 -- The Construct ion.  S a f e t y  Act 1971: The Act i s  designed 

t o  p rov ide  f o r  t h e  s a f e t y  and wel fa re  of persons  engaged i n  

con.struction. ,  and o t h e r  a s s o c i a t e d  work, an.d f o r  members of 

t h e  p u b l i c ,  i n .  r e s p e c t  of danger  from such  work. 

The s t a t u t e  i s  admin.istered by t h e  M i n i s t e r  and ,  s u b j e c t  

t o  him, by t h e  Chief In . spec tor ,  t h e  i n s p e c t o r s  and o t h e r  

o f f i c e r s  appointed f o r  t h e  purposes of t h e  Act ( s . 7 ) .  The 

Governor i n .  Counci l  i s  r equ i r ed  t o  n.omin.ate t h e  p l a c e s  throughout  

Queen.slan.d as c e n t r e s  f o r  t h e  l oca t i on .  of i n s p e c t o r s  (s .  1 0 ) .  

The fun.cti0n.s of i n s p e c t o r s  a r e  t o  promote s a f e t y ,  t o  

a d v i s e  and  rec0mmen.d t o  employers an.d workmen. s a f e  p r a c t i c e s ,  

t o  p r even t  a c c i d e n t s ,  t o  promote t h e  s a f e t y  of t h e  p u b l i c  on 

any s i t e ,  an.d t o  i n .ve s t i ga t e  a c c i d e n t s .  

A ' c o n s t r u c t o r '  i s  r equ i r ed  t o  ensure  t h a t  t h e  Act i s  

complied with on. t h e  whole p r o j e c t ,  an.d t h e  ' s u b c o n t r a c t o r '  has 

t h i s  r e s p o n s i b i l i t y  f o r  t h e  p a r t i c u l a r  p a r t  of t h e  work on 

which he i s  engaged. The 'employer'  i s  a l s o  r equ i r ed  t o  en.sure 

t h e  s a f e t y  of h i s  workmen. on t h e  s i t e ,  and 'workmen1 have a 
du ty  not  t o  endanger themselves o r  any o t h e r  person. ( s s . 2 0  t o  2 3 ) .  

The Govern.or i n .  Coun.ci1 i s  r equ i r ed  t o  p r e s c r i b e  dangerous 

work as ' n . o t i f i a b l e  work' an.d t h e  con . s t ruc tor  an.d each sub- 

c o n t r a c t o r  m u s t  n o t i f y  t h e  Chief I n s p e c t o r  24 hours before  

commen.cin.g t h e  work (ss. 38 & 39) .  C e r t i f i c a t e s  of competen.cy 

a r e  r equ i r ed  f o r  a l l  s c a f f o l d e r s ,  r i g g e r s ,  h o i s t  d r i v e r s ,  dogmen, 

and exp los ive  powered t o o l  o p e r a t o r s  (ss.51 t o  57) .  



The ' c o n . s t r u c t o r '  i s  r e q u i r e d  t o  a p p o i n t  a ' P r o j e c t  

S a f e t y  O f f i c e r '  on. s p e c i f i e d  p r o j e c t s  where 30  o r  more pers0n.s 

a r e  engaged,  an.d t h a t  o f f i c e r  i s  r e s p o n s i b l e  t o  t h e  

' c o n . s t r u c t o r t  f o r  o v e r a l l  s a f e t y  on. t h e  s i t e  ( s . 5 8 ) .  On t h e s e  

p r o j e c t s  t h e  workmen engaged on. t h e  s i t e  may t o g e t h e r  e l e c t  a 

' s a f e t y  r e p r e s e n t a t i v e '  who i s  e n t i t l e d  t o  make a weekly 

i n s p e c t i o n .  of t h e  s i t e  and r e p o r t  t o  t h e  P r o j e c t  S a f e t y  

O f f i c e r  (ss.59 t o  61) .  

8 .5.2 Offences  and P e n a l t y :  A person. who c 0 n . t r a v e n . e ~  t h e  Act  

commits a n .  offen.ce an.d i s  l i a b l e  t o  a maximum p e n a l t y  of 

$5 ,000 where,  as a con.sequen.ce of t h e  con,traven.tion.,  o r  f a i l u r e  

t o  comply, l o s s  of l i f e  of any person.,  o r  s e r i o u s  b o d i l y  

i n j u r y  t o  an.y person. ,  has  occur red  ( s .69) .  A p rosecu t ion .  f o r  

an. o f f e n c e  i s  con.ducted by way of summary p r o c e e d i n g s  b e f o r e  

an. i n d u s t r i a l  m a g i s t r a t e  and t h e r e  i s  a r i g h t  of a p p e a l  t o  

t h e  1 n . d u s t r i a l  Cour t .  P r 0 c e e d i n . g ~  a r e  commenced by compla in t  

o f  t h e  Chief I n s p e c t o r  (s.  7 0 ) .  When con.vict in.g an.y person.  

of  an. o f f e n c e  t h a t  i s  committed i n .  r e s p e c t  of con.s t ruc t ion .  

equipment t h e  i n d u s t r i a l  m a g i s t r a t e  may make a n .  o r d e r  t h a t  

t h e  equipmen.t be f o r f e i t e d  t o  t h e  Crown. (s .  7 2 ) .  

The c o n . s t r u c t o r ,  subcon . t r ac to r  o r  employer ,  who i s  i n  

con. t ro1  of t h e  work i s  deemed t o  have committed t h e  o f f e n c e ,  

and i s  l i a b l e ,  e x c e p t  where i t  a p p e a r s  f rom t h e  Act t h a t  

a n o t h e r  person,  was in.ten.ded t o  be s o l e l y  l i a b l e  f o r  t h e  o f f e n c e ,  

o r  where he d id  n o t  know, and could no t  by t h e  e x e r c i s e  of 

r e a s o n a b l e  d i l i g e n c e  have kn.own., of t h e  commission of t h e  

o f f e n c e  ( s . 7 4 ) .  

8.5.3 Cons t ruc t ion .  Saf  e t y R e p u 1 a t i o n . s  1974: These r e g u l a t i o n s  

came i n t o  fbrce on. t h e  2nd of A p r i l ,  1979,  and t h e y  p r o v i d e  a 

comprehensive code of r e q u i r e m e n t s .  They a r e  d i v i d e d  i n t o  

18 P a r t s  i n c l u d i n g :  N o t i f i a b l e  work, Con.s t ruc t ion  Work, 

Cons t ruc t ion .  Equipmen.t , Preven. t ion  of F i r e s ,  E l e c t r i c a l  Hazards  

and L i g h t i n g ,  P r o t e c t i v e  C l o t h i n g  and Equipment ,  Exp los ive -  

Powered T o o l s ,  Q u a l i f i c a t i o n s  f o r  I n s p e c t o r s ,  C e r t i f i c a t e s  of  

Competency and P e r m i t s ,  P r o j e c t  S a f e t y  O f f i c e r s ,  S a f e t y  

R e p r e s e n t a t i v e s ,  S a f e t y  Committees,  Appeal P r o c e d u r e ,  F e e s ,  

and S i g n s .  

8.6 --- New South  Wales 

The Department  of l a b o u r  an.d I n d u s t r y  a d m i n i s t e r s  21 

s t a t u t e s ,  i n c l u d i n g  t h e  Dangerous Goods A c t ,  1975, t h e  

E x p l o s i v e s  A c t ,  1905 ,  t h e  F a c t o r i e s ,  Shops an.d I n d u s t r i e s  A c t ,  



1962,  t h e  I n d u s t r i a l  Arb i t r a t i on .  A c t ,  1940,  t h e  1n.flammable 

Liquid  Act ,  1915,  and t h e  Con.struction. S a f e t y  Ac t ,  1912. These 

Acts  a r e  con. t ro l led  by a profess ion .a l  eng inee r  w i th  t h e  

des igna t ion .  of ' D i r e c t o r  and Chief Inspec t o r  ' of t h e  D iv i s ion  

of Inspec t ion .  S e r v i c e s .  

8.6.1 Con.struction. S a f e t y  Act ,  1912: This  Act ,  p r i o r  t o  1978,  

was n.amed t h e  S c a f f o l d i n g  a n d  L i f t s  Ac t ,  1912,  and it  i s  be ing  

sub j ec t ed  t o  an. e x t e n s i v e  review t h i s  yea r .  A completely 

r ev i sed  Act and n.ew Construct ion,  S a f e t y  Regula t ions  which w i l l  

r e p l a c e  t h e  Scaf f  o1din.g and L i f t s  Regu1ation.s should be 

a v a i l a b l e  e a r l y  i n .  1980. I t  i s ,  t h e r e f o r e ,  i n a p p r o p r i a t e  t o  

comment on, t h e  e x i s t i n g  p r o v i s i o n s ,  which a l t hough  p r e s e n t i n g  

e x c e l l e n t  technical d e t a i l ,  a r e  outdated i n .  t h e i r  admin.istrat ion.  

and p rocedura l  framework. 





9.1  B r i t i s h  Columbia 

The Workers1 Compensation. Board i s  r e s p o n s i b l e  f o r  t h e  

admin. is t ra t ion.  of t h e  Norkers I Compen,sation. Act 1968. The 

Board c o n s i s t s  of 5 members appointed by t h e  Lieuten.an.t-Governor 

i n .  Coun.ci1. 

9.1.1 The Workers1 Compensation. Act 1968: The m a i n .  purpose of 

t h e  Act i s  t o  compensate workers and depen.den.ts by mean.s of 

l e v i e s  on. employers. 

Under t h e  Ac t ,  t h e  Board,  through i t s  o f f i c e r s  i s  charged 

wi th  t h e  r e s p o n s i b i l i t y  of in , spec t ing  p l a c e s  of empl~yment  an.d 

wi th  i s s u i n g  o r d e r s  and d i r e c t i o n s  s p e c i f y i n g  t h e  means f o r  

t h e  prevent ion.  of i n . j u r i e s  an.d i n .dus t r i a1  d i s e a s e s ,  f o r  

a s s i s t i n g  an.d a d v i s i n g  employers and employees i n .  t h e  deve1opmen.t 

of i n d u s t r i a l  h e a l t h  and s a f e t y  programmes, and f o r  t h e  

education.  i n .  i n . d u s t r i a 1  h e a l t h  and s a f e t y  ma t t e r s  of persons  

employed i n .  B r i t i s h  Columbian. in .dust ry .  An. employer and a union 

r e p r e s e n t a t i v e  i s  e n t i t l e d  t o  be p r e s e n t  when. any in .spect ion i s  

c a r r i e d  o u t  (s.60A). If  a Corporation. i s  prosecu ted  f o r  an 

offen.ce ,  t h e  d i r e c t o r s ,  managers an.d s u p e r v i s o r s  can. alsci be 

proceeded a g a i n s t  ( s . 6 5 ) .  P e n a l t i e s  on. con.viction.s a r e  paid  

t o  t h e  Board and become p a r t  of t he  Accident  Fund ( s . 66 ) .  The 

Board i s  empowered t o  make r e g u l a t i o n s  f o r  s a f e t y  an.d acciden. t  

prevent ion. .  

9.1.2 The I n . d u s t r i a 1  Hea l th  and S a f e t y  Regula t ions  1978: These ' 

r e g u l a t i o n s  p rov ide  a n ,  up t o  d a t e  and comprehen.sive code 

cove r ing  most i n . d u s t r i a 1  under takings .  For  cons t ruc t ion .  work, 

t h e r e  a r e  s p e c i a l  s e c t i o n s  cover ing:  Underwater Diving,  

P r o t e c t i v e  Equipment, Welding, Powder Actuated Too l s ,  E l e c t r i c a l  

Systems,  Mobile Equipmen.t , S c a f f o l d s ,  Asbes tos ,   excavation,^, 

Demolition.,  Work i n .  Compressed A i r ,  Exp los ives ,  Construct ion.  

Towers and H o i s t s ,  M a t e r i a l  H o i s t s ,  T r a f f i c  Con t ro l ,  Cranes an.d 

D e r r i c k s ,  P i l e  D r i v i n g ,  and Window Cleaning.  

The regu1ation.s  i n c l u d e  t he  f  ol1owin.g novel  requirements :  

Inspect ion.  r e p o r t s  a r e  r equ i r ed  t o  be posted a t  t h e  p l a c e  

of emp1oymen.t ( r e g .  2 .14)  ; 

Employers m u s t  keep a copy of t h e  r e g u l a t i o n s  r e a d i l y  

a v a i l a b l e  a t  each p l a c e  of employment f o r  r e f e r e n c e  by a l l  

employees ( r eg .2 .20 ) .  



An. i n .dus t r i a1  h e a l t h  an.d s a f e t y  programme m u s t  be 

i n i t i a t e d  an.d main.tain.ed by each employer having a workforce 

of 20 o r  more ( r eg .b .02 ) ;  

Employers m u s t  i n . i t i a t e ,  immediately,  a n .  i n v e s t i g a t i o n  

i n t o  t h e  cause of every a c c i d e n t  ( r e g . 6 . 0 4 ) ;  

Employers m u s t  ensure  t h a t  adequate  d i r e c t i o n  and 

in . s t ruc t ion . ,  i n  t h e  s a f e  performance of t h e i r  d u t i e s  i s  g i v e n  

t o  workers ( r eg .  8 .18 ) .  

9.2 A l b e r t a  - 
The Department of Labour a d m i n i s t e r s  t he  0ccupat ion.a l  

Hea l th  an.d S a f e t y  Act 1976. The phi losophy of t h e  Department 

i s :  

" A l l  pe rsons  a t  work have a fundamental  r i g h t  t o  an. 
en.vir0n.men.t t h a t  n .e i ther  damages t h e i r  h e a l t h  n.or 
i m p e r i l s  t h e i r  s a f e t y .  It i s  t h e  j0 in . t  and 
co-opera t ive  r e s p o n . s i b i l i t y  of g0vernmen.t , employers 
and workers,  t o  develop a n .  awaren.ess an.d s e n s i t i v i t y  
t o  occupation.al  h e a l t h  and s a f e t y . "  

9.2.1 The 0ccupat ion.a l  Hea l th  an.d S a f e t y  Act (1976):  T h i s  

Act s e t s  ou t  i n .  d e t a i l  t h e  r e s p o n s i b i l i t i e s  of employers,  

workers and t h e  government. The 'employer '  m u s t  ensure  as f a r  

as it  i s  reasonably  p r a c t i c a b l e ,  t h e  h e a l t h  an.d s a f e t y  of h i s  

workers. Every ' s u p p l i e r '  mus t  e n s u r e ,  as far  as it i s  

reason.ably p r a c t i c a b l e ,  t h a t  any t o o l ,  a p p l i a n c e  o r  equipment 

t h a t  he s u p p l i e s  i s  i n .  s a f e  o p e r a t i n g  con.di t ion,  an.d complies 

wi th  t h e  r e q u i s i t e  s tan.dards.  A ' p r i n c i p l e  con. t ractor  ' 
m u s t  en.sure, as f a r  as i t  i s  reason,ably p r a c t i c a b l e ,  t h a t  

eve ry  employer and every  worker performing work on. a p r o j e c t  

complies wi th  t h e  Act ( s . 2 ) .  The Act r e q u i r e s  t h e  appointment 

of a D i r e c t o r  of 0ccupat ion.a l  Health an.d S a f e t y  I n s p e c t i o n ,  a 

D i r e c t o r  of Medical S e r v i c e s ,  a D i r e c t o r  of 0ccupat ion.a l  

Hygien,e, 0ccupat ion.a l  Hea l th  an.d S a f e t y  O f f i c e r s ,  an.d such 

o t h e r  employees as may be necessary  f o r  t h e  a d m i n i s t r a t i o n  of 

t h e  Act ( s . 3 ) .  

The Lieutenan.t  Govern.or i n .  Counci l  i s  r equ i r ed  t o  

app0in.t an. "0ccupation.al  Hea l th  and S a f e t y  Council"  c o n s i s t i n g  

of no t  more than. 12 pers0n.s t o  adv i se  t h e  M i n i s t e r  on m a t t e r s  

c0n.cern.in.g t h e  Act and  regulation.^, and on. ma t t e r s  con.cerning 

t h e  h e a l t h  an.d s a f e t y  of workers,  and t o  hear  appea l s  (s .4)  . 



The Min i s t e r  may o r d e r  t h a t  t h e r e  be e s t a b l i s h e d  a t  any 

work s i t e  a j o i n t  work s i t e  h e a l t h  and s a f e t y  committee, 

con.sist in.g of r e p r e s e n t a t i v e s  of t h e  p r i n c i p a l  con . t rac tor ,  

t h e  employers and t h e  workers t o  i den . t i f y  unsafe  s i t u a t i o n s ,  

an.d t o  e s t a b l i s h  an.d m a i n . t a i n ,  e d u c a t i o n a l  programmes 

r ega rd ing  t h e  h e a l t h  an.d s a f e t y  of workers on, work s i t e s  

( s . 2 5 ) .  
The D i r e c t o r  of I n s p e c t i o n  may o r d e r  a p r i n c i p a l  

con . t rac tor  o r  employer respon.s ible  f o r  a work s i t e  t o  

e s t a b l i s h  a code of p r a c t i c e  s p e c i f y i n g  s a f e  working procedures  

f o r  t h a t  s i t e ,  and t h i s  code m u s t  be posted i n .  a l o c a t i o n  where 

i t  i s  con.spicuous t o  t h e  workers and o t h e r  pers0n.s a t  t h e  

s i t e  ( s . 2 6 ) .  

Workers must not  c a r r y  o u t  any work where t h e r e  e x i s t s  

a n .  imminent danger t o  t h e  h e a l t h  o r  s a f e t y  of himself o r  any 

o t h e r  worker. "1mmin.en.t danger" i s  i n t e r p r e t e d  as a danger 

which i s  not  n.orma1 f o r  t h a t  occupation.  ( s . 2 7 ) .  

9.2.2 Offences and Pen .a l t i es :  - Any person. who con.traven.es t h e  

Act i s  g u i l t y  of a n .  o f f ence  an,d i s  l i a b l e  f o r  a maximum f i n e  

of $10,000 an.d 12 mon.ths imprison.men.t. 

9 .2 .3  - The 0ccupat ion.a l  - Hea l th  an.d S a f e t y  Regu1ation.s 1976: 

These Regula t ions  a r e  d iv ided  i n t o  8 s e p a r a t e  s e t s  of 

r e g u l a t i o n s :  F i r s t  Aid,  General  Accident  Preven.tion., 

Construct ion.  S a f e t y  , Petroleum and N a t u r a l  Gas Supply,  Lumbering 

S a f e t y  , Explos ives  S a f e t y  , G r a i n .  E l e v a t o r s ,  and J o i n t  Work 

S i t e  Hea l th  an.d S a f e t y  Committees. These r e g u l a t i o n s  p rov ide  

f u l l  and comprehen.sive codes f o r  most i n ,dus t r i e s .  However, 

t h e  Departmen.t a d v i s e s  t h a t  t h e  r e g u l a t i o n s  a r e  under review 

an.d new on.es a r e  be ing  developed which should be f i n a l i s e d  

e a r l y  i n  1980. 

9.3 Saskatchewan. 

The Department of Labour admin. is ters  t h e  Occupat ional  

Hea l th  an.d S a f e t y  A c t ,  1977,  through t h e  0ccupat ion.a l  Hea l th  

an.d S a f e t y  D i v i s i o n ,  which has a Chief 0ccupat ion.a l  Hea l th  

O f f i c e r ,  2  sen. ior  o f f i c e r s ,  and 11 o f f i c e r s .  The s t a f f  a r e  

even ly  d i s t r i b u t e d  between. t h e  2  major c i t i e s  of Regina and 

Saskatoon.. 



9.3.1 -- The 0ccupat ion.a l  Hea l th  an.d S a f e t y  Act ,  1977: The 

'employer '  has t h e  d u t y ,  t o  ensu re ,  i n s o f a r  as i s  reasonably  

p r a c t i c a b l e ,  t h e  h e a l t h ,  s a f e t y  and wel fa re  of a l l  h i s  

workers and t o  comply with t h e  Act (s .  3 ) .  Every worker m u s t  
a l s o  comply wi th  t h e  Act ,  and t a k e  r ea sonab le  c a r e  t o  

p r o t e c t  t h e  h e a l t h  an.d s a f e t y  of himself and o t h e r  workers 

( s . 4 ) .  Self-employed pers0n.s a r e  a l s o  r equ i r ed  t o  comply wi th  

t h e  Act and t o  en.sure in .sofar  as i s  reasonably  p r a c t i c a b l e ,  

t h a t  h e ,  and workers employed on. o r  about  t h e  same p l a c e  of 

emp1oymen.t who may be a f f e c t e d  by t h e  under tak ing ,  a r e  n.ot 

exposed t o  r i s k s  ( s .5 ) .  
The Lieutenan.t  Govern.or i n  Coun.ci1 i s  r equ i r ed  t o  a p p o i n t  

a n  0ccupation.al  Hea l th  an.d S a f e t y  Council  of between. 9 an.d 12 

members whose p a r t i c u l a r  kn.owledge and experien.ce assists i n  

a d v i s i n g  t h e  M i n i s t e r  on. m a t t e r s  r e l a t i n g  t o  t h e  p r o t e c t i o n  

an.d promotion. of t h e  h e a l t h  and s a f e t y  of pers0n.s a t  work 

( s . 1 0 ) .  

For  t h e  purpose of p rov id ing  p r a c t i c a l  guidance,  t h e  

d i r e c t o r ,  a f t e r  consu l t a t i on ,  with i n . t e r e s t ed  pe r sons ,  may 

approve and i s s u e  codes of p r a c t i c e ,  which a r e  publ i shed  i n  

t h e  ' G a z e t t e ' .  The f a i l u r e  by a person. t o  observe t h e  codes 

i s  not  of i t s e l f  a n .  o f f ence  b u t  where a pe r son  i s  charged wi th  

a breach ,  t h e  code i s  admissable  as eviden.ce as a v i o l a t i o n  

of a regu la t ion .  (s .14).  
Where 1 0  o r  more workers a r e  employed, t h e  employer mus t  

e s t a b l i s h  an. 0ccupat ion.a l  Heal th  Committee of between. 2 and 

12 person.s ,  h a l f  of whom m u s t  be worker r e p r e s e n t a t i v e s .  The 

p r i n c i p a l  d u t i e s  of t h e  committees a r e  t o  i den . t i f y  an.d 

con.tro1 h e a l t h  an.d s a f e t y  hazards  an,d t o  e s t a b l i s h  and promote 

programmes f o r  education.  and in fo rma t ion  of t h e  workers ( s . 24 ) .  

9.3.2 Offences an.d P e n a l t i e s :  Every person. who con.travenes t h e  

Act i s  g u i l t y  of a n .  offen.ce and i s  l i a b l e  t o  a maximum f in .e  of 

$10,000 and $1,000 p e r  day f o r  a con.tin.uin.g o f fen .ce ,  and 2 

y e a r s  imprison.men.t ( s s . 3 2  & 33) .  Where a corporat ion.  commits 

a n .  o f f e n c e ,  a n .  o f f i c e r ,  d i r e c t o r ,  manager o r  agen.t of t h e  

corpora t ion .  who d i r e c t e d ,  au tho r i s ed  o r  p a r t i c i p a t e d  i n  t h e  

commission of t h e  offen.ce i s  l i a b l e  on summary c o n v i c t i o n  t o  

a p e n a l t y  whether o r  no t  t h e  corporat ion.  has been. 

prosecuted (s  .34) . 



I n .  any proceedings  f o r  an. o f fence  c o n s i s t i n g  of a f a i l u r e  

t o  comply wi th  a du ty  o r  requirement  t o  do something,  s o  f a r  

as i s  p r a c t i c a b l e ,  o r  s o  f a r  as i s  reasonably  p r a c t i c a b l e ,  o r  

t o  use t h e  b e s t  p r a c t i c a b l e  mean.s t o  do something,  i t  s h a l l  be  

f o r  t h e  accused t o  p rove ,  t h a t  i t  was not  p r a c t i c a b l e ,  o r  n.ot 

reasonably  p r a c t i c a b l e  t o  do more than. was a c t u a l l y  done t o  

s a t i s f y  t h e  du ty  o r  requirement  ( s . 3 5 ) .  

On average  15 p rosecu t ions  a r e  taken. each y e a r ,  an.d t h e  

pen , a l t i e s  range from $1,000 t o  $50. 

There i s  n.o d i r e c t  charge f o r  any of t h e  h e a l t h  and 

s a f e t y  in.spection.s c a r r i e d  o u t ,  bu t  t h e  Workers ' Compensation 

Board pays the  c o s t s  of t h e  i n .dus t r i a1  s a f e t y  and r e s e a r c h  

programmes. 

Regula t ions  made under t h e  Act p rov ide  a comprehensive 

code f o r  most i n d u s t r i e s ,  in.cludin.g const ruct ion. .  

9.4 Manitoba 

9.4.1 The Workplace S a f e t y  and Hea l th  Act 1976: Th i s  Act i s  

admin.istered by t h e  Workplace S a f e t y  an.d Hea l th  D i v i s i o n  of t h e  

Departmen.t of Labour and Manpower, and i t s  o b j e c t  i s  t o  

s ecu re  workers,  self-employed an.d o t h e r  persons  from r i s k s  t o  

t h e i r  s a f e t y ,  h e a l t h  and wel fa re  arising o u t  o f ,  o r  i n .  
con.n.ection. w i th ,  a c t i v i t i e s  i n .  t h e i r  workplaces,  and t h e  

promotion. an.d main.ten.ance of t h e  h i g h e s t  degree  of p h y s i c a l ,  

men.ta1 an.d s o c i a l  wel l -being of workers (s .  2 ) . 
Every employer m u s t  e m u r e ,  s o  f a r  as i s  reasonably  

p r a c t i c a b l e ,  t h e  s a f e t y ,  h e a l t h  and wel fa re  a t  work of a l l  h i s  

workers and m u s t  comply wi th  t h e  Act ( s . 4 ) .  Every worker, and 

self-employed person.,  must t a k e  reasonable  c a r e  t o  p r o t e c t  h i s  

an,d o t h e r  person,sl  s a f e t y  and h e a l t h ,  and comply wi th  t h e  

Act (ss.5 & 6 ) .  Every p r i n c i p a l  con. t ractor  engaged i n  a 

p r o j e c t  must en.sure, s o  f a r  as it  i s  reasonably  p r a c t i c a b l e ,  

t h a t  every employer, worker, and self-employed person. 

performing work i n  r e s p e c t  of t h a t  p r o j e c t  complies w i th  t h e  

Act ( s . 7 ) .  
A l l  expenses i ncu r r ed  i n .  t h e  admin i s t r a t i on .  of t h e  Act 

i n c l u d i n g  t h e  s a l a r i e s  o f  i n s p e c t o r s  and o t h e r  s t a f f  a r e  

chargeab le  t o  t h e  a c c i d e n t  fun,d under t h e  Workers' Compensation 

Act (s.11). 



The p r o v i s i o n s  f o r  t h e  Advisory Coun.ci1, Codes of 

P r a c t x c e ,  Offences and P e n a l t i e s  a r e  similar t o  those  i n .  
Saskatchewan.. 

9.4.2 The Regulat ion.  2 0 4 / ~ :  made under t h e  Act a r e  no t  

as d e t a i l e d  as some of t h e  o t h e r  Prov inces  bu t  neve r the l e s s  

p rov ide  s u f f i c i e n t  s a f e t y  requiremen.ts f o r  a l l  i n d u s t r i e s ,  

inc1udin.g con.struction. .  

9 .5  On ta r io  

The Min.istry of Labour a d m i n i s t e r s  t h e  Occupat ional  Hea l th  

and S a f e t y  Act ,  1978. The Construct ion.  S a f e t y  Ac t ,  1973 has 

been. r epea l ed .  

9.5.1 The 0ccupat ion.a l  Hea l th  and S a f e t y  A c t ,  1978: Where t h e  -- 
n.umber of workers a t  a p r o j e c t  r e g u l a r l y  exceeds 20 t h e  

' c o n s t r u c t o r '  must s e e  t h a t  t h e  workers s e l e c t  a h e a l t h  and 

s a f e t y  r e p r e s e n t a t i v e  who may in.spect  t h e  p h y s i c a l  con.dition. 

of t h e  work p l a c e  an.d i d e n t i f y  s i t u a t i o n s  t h a t  may be a source  

of danger o r  hazard t o  workers ( s . 7 ) .  Also when. t h e  workers 

exceed 2 0  t h e  'employer '  m u s t  s ee  t h a t  a j o i n t  h e a l t h  and 

s a f e t y  committee i s  e s t a b l i s h e d  con.sist in.g of a t  l e a s t  2  

person.s ,  of whom a t  l e a s t  ha l f  s h a l l  be workers,  t o  i den , t i f y  

hazardous s i t u a t i 0 n . s  an.d t o  make recommen.dation.s t o  t h e  

' con . s t ruc to r '  o r  t h e  'employer '  ( s . 8 ) .  

The Lieuten.ant Govern.or i n  Coun.ci1 on, t h e  recommen.dation 

of t h e  Min i s t e r  i s  r equ i r ed  t o  app0in.t a n .  Advisory Council  on  

0ccupat ion.a l  Hea l th  a n d  S a f e t y  composed of between. 12 and 20 

members, and r e p r e s e n t a t i v e  of man.agemen.t , l a b o u r ,  technical o r  

p r o f e s s i o n a l  p e r s o n s ,  and t h e  p u b l i c  who a r e  concern.ed wi th  and 

have knowledge of occupation.al  h e a l t h  and s a f e t y .  The f u n c t i o n  

of t h e  Council i s  t o  make recommen.dation.s and t o  a d v i s e  t h e  

M i n i s t e r  ( s . 1 0 ) .  

The L ieu t enan t  Governor i n .  Coun.ci1 may a l s o  f i x  a n .  amount 

t h a t  s h a l l  be a s se s sed  an.d l e v i e d  by t h e  work men.'^ Compensation 

Board upon. employers t o  d e f r a y  t h e  expen.ses of t h e  

admin. is t ra t ion.  of t h e  Act.  

The am0un.t m u s t  not  exceed $4,000,000 each y e a r ,  and 

i n c r e a s e s  by 1 0  p e r  c e n t  each yea r  ( s . 1 2 ) .  

A ' con . s t ruc to r l  m u s t  en su re ,  on. a p r o j e c t ,  t h a t  t h e  Act 

i s  complied wi th  and t h a t  employers and workers on. t h e  p r o j e c t  

a l s o  comply ( s . 1 3 ) .  Every employer i s  a l s o  r equ i r ed  t o  s e e  



t h a t  t h e  Act i s  complied wi th  (ss .14 & 159, each  s u p e r v i s o r  

m u s t  ensure  t h a t  workers un.der h i s  con.tro1 comply ( s . 1 6 ) ,  

and each worker m u s t  himself comply (s.17). An. owner of a 

work p l a c e  t h a t  is  not  a p r o j e c t  m u s t  a l s o  comply ( s . 1 8 ) .  

Every persan  who s u p p l i e s  any machin.e, d e v i c e ,  t o o l  o r  

equipment under an.y r e n t a l ,  l e a s i n g  o r  similar arran.gement 

f o r  use i n .  o r  about  a work p l a c e  m u s t  ensure  t h a t  t h e  machine 

e t c .  i s  i n .  good con.dition. an.d complies with t h e  Act ( s . 1 9 ) .  

9.5.2 Offences an.d P=.a l t i es :  Every person. who c0n. t raven.e~ 

t h e  Act i s  g u i l t y  of a n .  o f f ence  an.d on. summary convic t ion.  i s  

l i a b l e  t o  a f i n e  of up t o  $25,000 o r  t o  12 mon.ths imprison.men.t, 

o r  both .  I n  a prosecut ion.  of a n .  offen.ce,  an.y a c t  o r  n e g l e c t  on 

t h e  p a r t  of an.y manager, a g e n t ,  r e p r e s e n t a t i v e ,  o f f i c e r ,  

d i r e c t o r  o r  s u p e r v i s o r  of t h e  accused ,  whether a corpora t ion .  

o r  n.ot, s h a l l  be t h e  a c t  o r  n e g l e c t  of t h e  accused ( s . 37 ) .  

An. information.  may a t  t h e  e l ec t i on .  of t h e  in formant ,  be 

hea rd ,  t r i e d  and determined by t h e  Provin.cia1 Court  having 

j u r i s d i c t i o n .  i n .  t h e  coun,ty o r  d i s t r i c t  i n  which t h e  accused i s  

r e s iden . t  o r  c a r r i e s  on. bus ines s  a l though  t h e  sub j ec t -ma t t e r  of 

t h e  in.formation. d i d  n.ot a r i s e  i n .  t h a t  county o r  d i s t r i c t  ( s . 3 9 ) .  

New regu1ation.s  under t h i s  new Act a r e  cur ren . t ly  under 

review bu t  i n .  t h e  mean.time, Regulation. 127 made under t h e  

Con.struction. S a f e t y  Act 1973 provide  t h e  d e t a i l e d  s a f e t y  

requ i rements  f o r  t h e  cons t ruc t ion .  in .dust ry .  

The Act i s  t h e  most r e l e v a n t  of t h e  Can.adian. Provinces  

f o r  p rov id ing  a s t a t u t o r y  framework f o r  cons idera t ion .  when. t h e  

New Zea1an.d l e g i s l a t i o n .  is  bein.g conso l ida t ed .  The 0n . ta r io  

Act i s  reproduced as Appendix E.  

9.6 Quebec 

9.6.1 The I n . d u s t r i a 1  and Commercial Es tab1 ishmen. t~  Act 1964: 

This  Act i s  admin is te red  i n .  t h e  Departmen.t of Labour and 

governs a l l  i n d u s t r i e s  and commercial es tab l i shmen. t s ,  except  

f o r  mines. A s  w e l l  as c0verin.g t h e  s a f e t y  of employees, t h i s  

Act d e a l s  with s a n i t a r y  con.dition.s,  hours of work, d u t i e s  of 

employers,  an.d in.spection.  procedures .  

9.6.2 - 0ffen.ces and P e n a l t i e s :  A person. who keeps a n  i n d u s t r i a l  

o r  commercial estab1ishmen.t c o n t r a r y  t o  t h e   provision.^ of t h e  

Act i s  g u i l t y  of a n .  o f f ence  and l i a b l e  t o  a p e n a l t y  of up t o  

$6,000 ( s . 3 0 ) .  I f  any offen.ce is  committed f o r  which an. 



employer i s  l e g a l l y  r e s p o n s i b l e  and it  appea r s  t o  t h e  

s a t i s f a c t i o n .  of t h e  c o u r t  t h a t  t h e  offen.ce has been. committed 

wi thout  h i s  p e r s o n a l  consen t ,  concurrence o r  knowledge bu t  

by some o t h e r  person. t h e  c o u r t  may summon. t h a t  person. an.d he 

w i l l  be l i a b l e  t o  t h e  p e n a l t y  provided f o r  t h e  o f f ence  

i n s t e a d  of t h e  employer ( s . 3 7 ) .  When. a n  o f f ence  f o r  which a n .  

employer i s  r e s p o n s i b l e  has  been. committed by some a g e n t ,  

se rvan . t ,  workman, o r  o t h e r  person., t h a t  person. w i l l  be l i a b l e  

t o  t h e  same f i n e ,  pen.al ty an.d pun.ishmen.t as i f  he were t h e  

employer ( s .  39 ) .  

9.6.3 - The Con.struction. - S a f e t y  Code 1974: The Code i s  made 

under t h e  Act and i s  d iv ided  i n t o  1 0  D iv i s ions :  D e f i n i t i o n s ,  

General  P r o v i s i o n s ,  Con.s t ruct ion S i t e s ,  Han.dling and Use of 

Exp los ives ,  Work i n .  Proximity  of E l e c t r i c a l  Lin.es, Shor ing  

of Concrete Formwork, Use of Explosive  Actuated Too l s ,  

Un.dergr0un.d Work S i t e s ,  Works i n .  Compressed A i r ,  an.d Works 

o n s t r e e t s ,  Roads an.d Highways. The Code i s  a c l e a r ,  c o n c i s e ,  

modern and wel l  p resen ted  d0cumen.t. 

9.7 New Brun.swick 

9.7.1 - The 0ccupat ion.a l  - S a f e t y  Act 1976: The Min i s t e r  of 

Labour an.d Manpower has t h e  r e s p o n s i b i l i t y  f o r  t h e  g e n e r a l  

a d m i n i s t r a t i o n  o f  t h e  Act ( s . 2 1 ,  and t h e  Lieuten.an.t-Governor 

i n  Counci l  a p p o i n t s  t h e  occupa t iona l  s a f e t y  o f f i c e r s  

in.cludin.g t h e  Chief S a f e t y  O f f i c e r  (s  . 4 ) .  

Every con . t rac tor  m u s t  comply wi th  t h e  Act an.d t ake  every  

reason.able precaut ion,  t o  ensure  t h e  h e a l t h  and s a f e t y  of any 

person. having a c c e s s  t o  a p r o j e c t  s i t e  ( s .5 ) .  Subcon. t ractors  

an.d employers a r e  r equ i r ed  t o  comply wi th  t h e  Act with r e s p e c t  

t o  a p r o j e c t  s i t e ,  o r  p a r t  over  which he has charge and 

con.tro1, and must t a k e  every reason.able precaut ion.  t o  ensure  

t h e  h e a l t h  an.d s a f e t y  of an.y person. having a c c e s s  t o  t h e  

s i t e  over  which he has con.tro1 (ss.6 & 7 ) .  Every employee 

must comply with t h e  Ac t ,  and every employer an.d every person. 

with a u t h o r i t y  over  an, employee m u s t  ensure  t h a t  t h e  employee 

complies ( s . 8 ) .  

Where an .  employee i s  i n j u r e d  i n .  a manner t h a t  causes  o r  

may cause ,  a f a t a l i t y ,  o r  l o s s  of l imb,  o r  t h a t  r e q u i r e s  o r  

may r e q u i r e  h o s p i t a l i s a t i o n . ,  t h e  employer must ensure  t h a t  



n o t i c e  of t h e  a c c i d e n t  i s  s e n t  t o  t h e  Chief S a f e t y  O f f i c e r  

by t e l ephone ,  t e l e g r a p h  o r  o t h e r  s u i t a b l e  means, immediately,  

a f t e r  t h e  occurrence and a r e p o r t  must be made t o  t h e  Chief 

S a f e t y  O f f i c e r ,  once each month, wi th  r e s p e c t  t o  a l l  o t h e r  

i n j u r i e s  (s .16) .  

9.7.2 Offences  and P e n a l t i e s :  A pe r son  who cont ravenes  o r  

f a i l s  t o  comply with t h e  Act commits a n  o f f ence  and i s  l i a b l e  

on, summary con.viction. t o  a f in .e  of not  l e s s  t h a n  $100 and 

not  more than. $5,000 f o r  each day t h e  o f f ence  con.tin.ues , and 

i n .  d e f a u l t  of payment t o  imprison.men.t i n .  accordance wi th  t h e  

Summary Con.viction.s Act.  

9.7.3 The 0ccupat ion.a l  S a f e t y  Code 1978: Every p l a c e  of 

emp1oymen.t i s  r equ i r ed  t o  have r e a d i l y  a v a i l a b l e  a copy of t h e  

Act and t h e  r e g u l a t i o n s  r e g . 3 ( 1 ) .  The r e g u l a t i o n s  may be 

dev i a t ed  from i n .  c a s e s  of p r a c t i c a l  d i f f i c u l t y  o r  un.n.ecessary 

hardsh ip  when. i t  i s  e v i d e n t  t h a t  reasonable  s a f e t y  i s  assured  

and wr i t t en .  permission.  has been. obta ined from t h e  Chief 

S a f e t y  O f f i c e r  r eg .  3 (2)  . 
Included i n .  t h e  Code a r e  t h e  fo l l owing  i n t e r e s t i n g  and 

novel  p rov i s ions :  

A r e p r e s e n t a t i v e  of t h e  employees may accompany a n  o f f i c e r  

d u r i n g  an .  i n s p e c t i o n  of a p l a c e  of employmen.t, r e g . 3 ( 3 ) .  

When. a n  in,spection.  i s  made a t  t h e  r e q u e s t  of an .  

employee he r e c e i v e s  a copy of t h e  s p e c i a l  in . spec t ion  r e p o r t ,  

r e g . 3 ( 4 ) .  
Employers wi th  l e s s  than. 20 employees a r e  r equ i r ed  t o  

e s t a b l i s h  and en fo rce  a n .  approved s a f e t y  p o l i c y  which m u s t  
i n c l u d e  g e n e r a l  s a f e t y  p r a c t i c e s ,  r e g . 3 ( 5 ) .  

Employers wi th  20 o r  more employees must e s t a b l i s h  and 

en fo rce  a n .  approved s a f e t y  p o l i c y  r e q u i r i n g  t h e  e s t ab l i shmen t  

of a s a f e t y  committee c o n s i s t i n g  of equa l  r e p r e s e n . t a t i o n  from 

employers and employees. The Committee must meet a t  l e a s t  

once a month a n d  c a r r y  o u t  s a f e t y  in.spection.s on. a r e g u l a r  

b a s i s ,  r eg .  3 ( 6 ) .  

Employers m u s t  ensure  t h a t  each employee, before  commencing 

any work, i s  p r o p e r l y  t r a i n e d  i n  t h e  d u t i e s  of h i s  work an.d i n  

s a f e  p rocedures ,  r e g .  3 ( 7 ) .  
Sepa ra t e  P a r t s  of t h e  Code govern.: Ladders ,  S c a f f o l d s ,  

H a n d l i n g  of Exp los ives ,  Excavat ions  an.d Trenches ,  H o i s t i n g  

Machinery and Apparatus ,  Construction.  Equipment, E l e c t r i c a l ,  

Work i n .  Compressed A i r ,  Un.derwater Div ing ,  and General  



S a f e t y  P r a c t i c e s .  

9.8 Nova S c o t i a  

9.8.1 The Con.struction S a f e t y  Act 1972: This  Act i s  admin is te red  

i n .  t h e  Department of Labour,  and i t  r e q u i r e s  t h e  c o n s t r u c t o r  t o  

assume t h e  o v e r a l l  r e s p o n s i b i l i t y  f o r  p r o j e c t  s a f e t y .  A sub- 

con . t rac tor  has a r e s p o n s i b i l i t y  f o r  t h e  s a f e t y  of a l l  persons  

on t h e  p a r t  o r  p a r t s  of a p r o j e c t  un.der h i s  d i r e c t  c o n t r o l .  

The M i n . i s  t e r  i s  charged wi th  t h e  g e n e r a l  admin . i s t r a t i on  and he 

a p p o i n t s  t h e  i n s p e c t o r s  i n c l u d i n g  t h e  Chief 1n.spector (ss .5 & 6 ) .  
9.8.2 0ffen.ces and P e n a l t i e s :  Every person. on. a p r o j e c t  who 

by h i s  con.duct w i l f u l l y  endangers h i s  s a f e t y ,  o r  t h a t  of o t h e r  

person.s ,  o r  f a i l s  t o  use o r  wear p r o t e c t i v e  d e v i c e s ,  o r  

c l o t h i n g ,  when. r equ i r ed  by t h e  con . s t ruc tor  i s  g u i l t y  of a n .  

offen.ce,  an.d on. summary con.vict ion i s  l i a b l e  t o  a maximum f i n e  

of $1,000 an.d t o  1 2  months imprison.ment. Where a c o r p o r a t i o n  

i s  con.victed of a n .  o f f ence  t h e  maximum pen.al ty i s  $5,000 ( s . 19 ) .  

The c0n.sen.t of t h e  M i n i s t e r  i s  r equ i r ed  before  commen.cin.g a 

prosecut ion.  ( s . 2 0 ) .  

9 .8 .3  The Con.struction. S a f e t y  R e ~ u l a t i o n s  1977: Employers 

must p rov ide  an.d main.tain a copy of t h e  Act an.d t h e  Regu la t i ons  

i n .  a l oca t i on ,  r e a d i l y  a c c e s s i b l e  t o  t h e  workmen., reg .3 .  

A r e g u l a t i o n  may be modified by t h e  Chief I n s p e c t o r  where 

i t  i s  eviden.t t h a t  a p a r t i c u l a r  type of s t r u c t u r e  does no t  l end  

i t s e l f  t o  a s t r i c t  i n t e r p r e t a t i o n  of a regu la t ion . .  I n .  a l l  

c a s e s  a min.imum a c c e p t a b l e  s a f e t y  s t anda rd  s h a l l  be t h e  b a s i s  

of any mod i f i ca t i on .  

The t e c h n i c a l  r e g u l a t i o n s  a r e  d iv ided  i n .  40  P a r t s  and 

prov ide  a comprehen.sive code of s a f e t y  requ i rements  f o r  

con.struction.  work. 

9.9 Newf 0un.dlan.d an.d Labrador 

9.9.1 The work men.'^ Compensation. Act 1970: Th i s  Act i s  

admin is te red  by t h e  work men.'^ Compen.sation. Board and i t  

p rov ides  a comprehensive compen.sation. scheme and In.cludes 

regula t ion-making powers f o r  a c c i d e n t  preven.tion.. 

9.9.2 The Acciden.t P ~ e n . t i o n  Regula t ions  1977: These 

Regula t ions  cover a l l  i n d u s t r i e s  except  min,in.g an.d t hey  a r e  

s e t  o u t  un.der 31 P a r t s  inc1udin.g; S c a f f o l d s ,  Ladders ,  E l e c t r i c a l ,  



Explos ive  Actuated Too l s ,  Construction.  Towers and J o i s t s ,  

Mechanical P1an.t , Mobile Equipmen,t , Cranes ,  De r r i cks ,  H o i s t s ,  

P i l e  D r i v e r s ,  Rigging,  Construct ion.  P rocedure s ,  Demolition., 

 excavation,^ , and Explos ives .  

The Board may a l t e r  any r egu la t i on ,  when. t h e  con.dition.s,  

o r  t h e  p l a c e  of emp1oymen.t r e q u i r e s  a v a r i a t i o n .  (reg.2.021.  

Any con.travention. of t h e  r e g u l a t i o n s  by a s u p e r v i s o r  o r  workman 

i s  deemed t o  be a con.travention. by t h e  employer ( r eg .2 .07 ) ,  

an.d l i k e w i s e  a con.traven.tion. by a workman. i s  deemed t o  be a 
con. t ravent ion by t h e  s u p e r v i s o r  ( r eg .  2.08).  

The employer m u s t  ensure  t h a t  h i s  p remises ,  methods and 

p r a c t i c e s  a r e  s a f e ,  and t h a t  every workman uses  t h e  necessary  

s a f egua rds  ( r e g .  3 .01) .  A supe rv i so r  i s  respon.s ible  f o r  t h e  

p roper  i n s t r u c t i o n  of workmen. under h i s  d i r e c t i o n . ,  and c o n t r o l ,  

an.d f o r  en.surin.g t h a t  work can  be performed wi thout  undue 

r i s k  ( r eg .  3 .02) .  Every workman m u s t  comply wi th  a l l  s a f e t y  

 provision.^ and in . s t ruc t ion . s  and r e p o r t  any hazards  t o  h i s  

employer o r  s u p e r v i s o r  ( reg .  3 .03) .  

Pers0n.s a r e  n.ot pe rmi t ted  t o  engage i n .  *horsep lay" ,  

s cu f f  l i n g ,  unnecessary run.n.in.g o r  j umping, p r a c t i c a l  j okes ,  o r  

any o t h e r  similar a c t i v i t y  o r  behaviour t h a t  might c r e a t e  o r  

c o n . s t i t u t e  a hazard t o  an.y workmen, ( reg.&.  04 ) .  

An. a c c i d e n t  p reven t ion .  programme must be i n i t i a t e d  a n d  

main.tain.ed by each employer having a work f o r c e  of  20 o r  more 

workmen.. Where t h e r e  i s  a n .  over1appin.g of t h e  work a r e a s  of 

2  o r  more employers t h e  p r in .c ipa1  con . t rac tor  m u s t  s e t  up an.d 

en.sure t h e  con t inu ing  fun.c t ion of a c e n t r a l  management group 

t o  co-ord ina te  t h e  a c c i d e n t  preven.tion. a c t i v i t i e s  of t h e  

s e v e r a l  employers. Each employer i s  t o  be represen.ted and i s  

t o  co-operate  with t h e  group ( reg .5 .01) .  

9.9.3 Offences a n d  Pen.alty: Every person. who con.travenes t h e  

r e g u l a t i o n s  i s  g u i l t y  of a n .  o f fence  and i s  l i a b l e  t o  a p e n a l t y  

of between. $100 and $2,000 ( reg .2 .10) .  

9.10 P r i n c e  Edward I s l a n d  - 
I n d u s t r i a l  s a f e t y  i s  t h e  r e s p o n s i b i l i t y  of t h e  Workers' 

Compensation Board un.der t h e  Workers Compen.sation. Act 1974. 



. . 
9.10.1 ---- The 1 n . d u s t r i a l  Saf e t g  Regu1ation.s 1979:  These . 
R e g u l a t i o n . ~  a r e  a p p l i c a b l e  t o  a l l  i n d u s t r i e s  within. t h e  scope 

of t h e  Act an.d t hey  a r e  s e t  ou t  un.der 26  sec t i0n . s  in.cluding:  

S a n i t a t i o n .  an.d Accommodation., Ven.t i lat ion. ,  I l l u m i n a t i o n ,  F i r s t  

Aid,  Pe r sona l  P r o t e c t i v e  Equipment, Chains an.d S l i n g s ,  Wire 

Rope, Explosive-Actuated Too l s ,  Ladders ,  S c a f f o l d s ,  E l e c t r i c a l  

Con.struction. Equipment,  excavation.^ , Handling of Explos ives  

an.d ~ e c h a n l c a l  S a f e t y .  





STATE OR PERSON PRIMARILY OTHER PERSONS PERSON CREATING PERSON WHO MAXIMUM NAME OF ACT 
PROVINCE RESPONSIBLE RESPONSIBLE OFFENCE LAYS CHARGE PENALTY 

BRITAIN Employer Employees A person. who 
Con.tractors con.travenes 

An. i n s p e c t o r  
o r  any person. 
with c0nsen.t 
of t h e  D.P.P. 

£1 ,000 
& 
12 mths 

Hea l th  & S a f e t y  
a t  Work e t c .  
Act 1974 

WEST AUSTRALIA Main .  Con. t ractor  Sub-cont rac tor  A person. who 
employer, con,travenes 
workman 

Any person, 
wi th  t h e  
consen t  of 
Chief In sp .  

Cons t ruc t i on  
S a f e t y  Act 1972 

\ 

SOUTH AUSTRALIA Employer, 
Con.structor 

Worker An.y person  
( imp l i ed )  

Any 
person 

1n.d. Saf , Heal th  
& Welfare Act 
1972 

VICTORIA Con t r ac to r  Every person  
who contravenes  

Any pe r son  S c a f f o l d i n g  
Act 1971 

QUEENSLAND Cons t ruc to r  Sub-cont rac tor  A person. who 
employer , cont ravenes  
workman. 

Chief In sp .  
o r  pe r son  
a u t h .  by him, 
o r  by t h e  
M i n i s t e r  

Cons t ruc t  ion. 
S a f e t y  Act 1971 

TASMANIA Person. c a r r y i n g  Employees A person  who 
on in.dustry c0n. t raven.e~ 

Any person. 1n.d. S a f .  Hea l th  
& Welfare Act 
1974 

N E W  SOUTH WALES Every person. Any person  who 
con.travenes 

BRITISH COLUMBIA Employer S u p e r v i s o r s ,  An.y person  who 
workers & con.travenes 
any person  

Any pe r son  Construct ion,  
S a f e t y  Act 1912 

Workers Comp . 
Board 

Workers Comp. 
Act 1968 

ALBERTA Employer P r  i nc i p a l  Any person. who 
con . t rac tor  , c 0 n t r a v e n . e ~  
worker, 
s u p p l i e r  

$10,000 
& 
24 mths 

Any person  Occupa t iona l  
Hea l th  & Saf .  
Act 1976 



STATE OR PERSON PRIMARILY OTHER PERSONS PERSON CREATING PERSON WHO MAXIMUM NAME OF ACT 
PROVINCE RESPONSIBLl3 RESPONS IBIE OFFENCE LAYS CHARGE PENALTY 

SASKATCHEWAN Employer Workers,  Every  person, 
s e l f  -employed con.traven.es 

MANITOBA Employer Workers ,  s e l f  - Every  person. 
employed, con.traven.es 
p r i n . c i p a 1  
c o n t r a c t o r  

ONTARIO 

QUEBEC 

NEW BRUNSWICK 

NOVA SCOTIA 

NEW OUNDLAND/ 
LABRADOR 

C o n s t r u c t o r  

Employer 

C o n t r a c t o r  

C o n s t r u c t o r  

Employer 

who 

who 

Employer,  An.y p e r s o n  who 
s u p e r v i s o r ,  c o n t r a v e n e s  
worker 

Every  p e r s o n  

S u b - c o n t r a c t o r ,  A p e r s o n  who 
employer ,  c o n t r a v e n e s  
employee 

S u b - c o n t r a c t o r  Every  person. 
who con t ravenes  

S u p e r v i s o r  Every  p e r s o n  
Workman who con.travenes 

Any p e r s o n  

Any p e r s o n  

Any p e r s o n  

I n s p e c t o r  o r  
person.  
d e s i g n a t e d  by 
M i n i s t e r  

Any p e r s o n  

Any p e r s o n  
w i t h  con.sen.t 
of M i n i s t e r  

Any p e r s o n  

$10,000 & O c c u p a t i o n a l  
24 mths H e a l t h  & S a f e t y  

Act 1977 
$10,000 & Workplace S a f e t y  
6 mths & H e a l t h  Act 

1976 

$25,000 & 0ccupa t ion .a l  
12 mths H e a l t h  & S a f e t y  

Act 1978 

$6,000 I n d u s t r i a l  & 
Commercial 
E s t a b 1 i s h m e n . t ~  
Act  1964 

$5,000 & O c c u p a t i o n a l  
12 mths S a f e t y  Act  1976 

$5,000 & C o n s t r u c t i o n  
1 2  mths S a f e t y  A c t  1972  

Workmans 
Compensation. Act  
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