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Abstract i

Abstract

Many observers have identified Europeanizationretetmining the foundation of
national systems of capitalisms. This paper ad@ea national level response.
The approach taken assesses the positions (fogehby actors within the Swedish
Model toward the ‘Laval’ European Court of Justiabng (C-341/05). Through
the analysis of position documents and semi-stradtinterviews with
representatives from the social partners, this pigieatifies key pressures within
the Swedish labour market model in response t€thet ruling. The extension
model (autonomous collective agreement model) proode the preferred option
for the Swedish partners. Concurrently, this madsults in the least amount of
change to Swedish industrial relations. While lassantial degree of support was
identified for ‘change’, specifically the legislateninimum wage option,
institutional structures were identified that reeged such positions from reaching
official channels of influence. This case proviegglence of institutional
continuity and is an example of national industreitions proving robust against
the forces of European integration.
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1

Introduction and Methodology

1.1 PROBLEM

Regional integration is a pervasive trend takiracelat different levels across
the globe. Examples abound, but no case is asermmed, widespread, or
institutionalised as the European Union (EU). Tgositical and economic union which
began to form only years after the Second World Waded Europe, has emerged as a
‘Petri dish’ for globalisation. National statesathwere previously organised as
competing mercantilist units now share a commometuy, a single monetary policy
and a single market in which there is free moverétdbour.

This achievement, however, has not come without. cdsurope — like all
regions — contains a huge degree of diversity. cdisntries are disparate in terms of
wealth, size, culture, and institutional arrangetaenwithin the EU exists competing
national identities, perceptions on how societlesutd be arranged, and attitudes as to
what role the ‘state’ should play in regulatingistec

One consequence of this diversity has been a atrtstasion between national
sovereignty and a unified Europe. Integrating saidarge number of countries means
that ‘give and take’ is inevitable; there will béwers, but there will also be losers. To
achieve a common goal, some countries will be fibtoechange and may also have to
bear disproportionate costs.

Sweden, a relative newcomer to the EU, has receistiy to the forefront of
tension between national and EU level institutioR®enowned for its high-standard of
living and its position as a leader in almost alernational social indicators, Sweden is
looked to by many as a successful fusion of mackeitalism with strong social and

worker protection.
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On 18 December 2007, The European Court of Juéf€x)) made a ruling
which reverberated throughout Sweden and the fdstmpe. The Laval, or Vaxholm,
ruling (C-341/05) was viewed by many as a sevemviio aspirations of a social
Europe and Sweden’s unique style of labour relatioifhe landmark ECJ case was
won by Laval un Partneri,a Latvian company undertaking short-term building
renovation in the suburb of Vaxholm on the outskot Stockholm. The controversy
existed because Laval was employing Latvian worlkgrkatvian wages. Given that
the GDP per capita of Sweden is US$50, 940, andd_at US$11,870 there was fear
that an influx of low-wage workers would mean thel eof Sweden’s economic and
social model.

The ruling stated that certain Swedish labour ntarkestitutions were
incompatible with European Community (EC) law. larfcular, unions could not
prevent short-term workers from another EU memtsesindertaking work in Sweden
subject to home conditions. These conditions irelsinificantly lower wages than
what is generally acceptable in Sweden. While iz simplification, it does capture
the source of public fear and animosity in Eurapeard this ruling and perceptions of
the pitfalls of increasing European integration.

The Laval ruling represents an archetypal ‘extestaick’ to a national level
institution - in this case the Swedish labour maikstitutions. Disputes take place in
the many institutions of the European Union: then@s, Commission, Parliament, and
the European Court of Justice (ECJ). The ECJ, heryénas in particular become an
interesting arena as it can rule in a manner whath be perceived as a reduction on
national sovereignty. There is criticism of a democratic deficit withthe EU
institutions, such as the E€JThe ECJ Laval case was followed by a succession o
similar rulings - Viking (Finland) and Ruffert (Geany) cases — and provoked

opposition from both within Sweden and Eurdpe.

! World Bank, "Gross National Income Per Capita 2008orld Development Indicators
Database, World Bank,
http://siteresources.worldbank.org/DATASTATISTIC84®urces/GNIPC.pdf.

2 Larry SiedentopDemocracy in Europé_ondon Penguin Books, 2001), 25-46.

® B Bercusson, "Democratic Legitimacy and Europeabdur Law “Industrial Law JournaP8,

no. 2 (1999): 163-65.

* Swedish Parliament, "Response to Interpellatid/®’28: 624, 560, 561, 562, 563 and 582 on
Issues on the Occasion of Laval and Ruiffert Cas@dtliamentary Protocol, 2008, May 13),
Christin Johansson, "Eu-Hot Mot Kollektivavtal N¢waderas Av Regeringen (the Eu Threat to
Collective Agreements Ignored by Governmeri)dgens Nyhete2008, August 18,
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This study is particularly concerned with how na#ibinstitutions respond to this
type of integration. Do institutions converge upaquilibrium, do they remain static,
or do they transform incrementally? These areesdhat are important to scholars,
government, and policymakers in every country. alge of opinions about how
Sweden should respond to the ECJ ruling have beeed. These include change at
the European level, change at the national levalgparture from the EU. This has led
to the intense debate and a subsequent governmguiryeinto the possible options in
response to this case. The interesting questiavhed, if any, changes Sweden has
taken or is likely to take in response to the E@ihg and why. Responses from actors
within Sweden provide insights into the proces#efitutional change (at the national
level) and offer an opportunity to understand hoational institutions react to the
process of regionalisation. Observing these tesssthow how compatible the Swedish

model of industrial relations is with Europeanisati

1.2 RESEARCH QUESTIONS

To best contribute to the macro-questions outlialeove, the questions asked by
this study must be narrowed. Pressure for changesponse to the Laval case can be
being taken at two levels - the European and thedi&h levels. This particular study
will examine the tension that exists at the Swedgtonal level, rather than looking at
why the ECJ ruled the way it did, or integratioonfrthe EU perspective.

The research problem begins with an external st{g€kl ruling) to Swedish
labour market institutions. The model can respiondifferent ways, such as remaining
robust or collapsing. An important element of hiostitutions adapt will be linked to
how actors within the labour market model responterefore, this study will examine
the response of Swedish actors to the ECJ rulingicolarly it focuses on whether
change or continuity can be observed. Figure foViges a diagram of the research
problem.

Thus, this thesis addresses the three followingtipres:

Anonymous, "A Severe Blow to Sweden's Long Stan@intiective Bargaining Radio Sweden
2007, Dec 19.
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*» What are the positions of social partners (unioasjployers
associations) toward the ECJ Laval ruling (C-34)}705

Do institutions play a role in shaping the positiai social partners?

* What can these areas tell us about the pressutles whe Swedish

model and its propensity for change?

Through addressing these micro-questions on thadiStvenodel, this study will
contribute to the knowledge of how national levestitutions respond to regional

integration.

Potential Options

'\
Option (a)
/ - Change

Option (b)
Swedish Model —

External Shock:
ECJ Laval ruling

—

A 4

'\
—» Option (c)

\ - Continuity
Option (d) .

Figure 1.1Diagram of Research Problem

1.3 METHODOLOGY

In order to investigate the conflicts played outhe current ‘reorganisation’ of
the Swedish model, a number of different sourcemfofmation are available to this
study.

One option is to assess the positions of socidhpes, government agencies, civil
society groups, and public opinion. Upon deepeestigation, the issue is played out
in a restricted manner with the peak-level socatners being the most influential and
vocal. The way in which political parties interptiee issue is aligned with those of the

social partners.
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Thus, this study has taken the approach of asgeshm main peak level
organisations on both sideslabour andemployerqwhich will be further discussed in
the literature review section). The investigatideoainvolves analysis of the core
government enquiry on the Laval issue (Claes Strifvestigation) and the
renegotiation of the Saltsjébaden Agreement (Hegictédment).

Three core sources of primary and secondary dave lbaen used. First,
positions papers, published statements, and oterant documentation were sourced
from the core actors. Second, 10 face-to-face -stmctured interviews, of
approximately 60 minutes in length, were completéti senior officials from the main
social partners. The interviews were used to explore organisapiositions to a much
greater depth; they were also used to supplemetiemwstatements, particularly where
a position required elaboration or no official conrofficial position papers exist.
Those senior officials interviewed consisted of eé€hLegal Advisors, Heads of
Negotiations, and Directors General. All of theimdive social partners were
interviewed: Confederation of Swedish Enterprisee@ish Agency for Government
Employers (SAGE); Swedish Trade Union Confederatidd); Swedish Confederation
of Professional Employees (TCO); and Swedish Carbdgtbn for Professional
Associations (SACO). See Table 1.1 for a desomptf each of the main social
partners. In addition to this were three intengawade up of affiliate organisations of
the peak-level social partners: Trade Unions of @encial Employees (Handels),
belonging to LO; and the Association of Swedish iBegring Industries
(Teknikféretagen) and the Electrical Installer Qrigation (EIO) affiliated to Swedish
Enterprise. Additional interviews were made witlke tModerate Party (lead political
party) and the key government agency Swedish Naltidediation Office.

Where needed, written correspondence supplementedview data. Thirdly,
secondary texts were assessed in the form of acagerlications (journal articles and
books), as well as other reputable analyses fra@areh institutes, government bodies,

and non-governmental organisations.

® Of these 10 semi-structured interviews, 9 were tadace while one was via telephone
interview. From the 11 representatives soughtikyproject, only 10 were used as a suitable
representative from the Swedish Social DemocraityR SAP) was not found. This actor,
however, was not as important as the others indlidéhe study. Further, sufficient written
documentation on the position(s) of the SAP weraiobd.
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Table 1.1Peak Level Social Partners

Organisation Representation MembershipNumber of
Size Affiliates

Employer Confederation of Private sector 1.6 million 40 sectoral and
Associations Swedish employers employers employers

Enterprise associations

Swedish Agency Public sector 250 member -

for Government employers agencies (0.24

Employers million

(SAGE) employees)
Employee Swedish Trade  Blue-collar 1.9 million 16 national
Associations Union employees employees unions

Confederation

(LO)

Swedish White-collar Over 1 million 18 national

Confederation of employees members unions

Professional

Employees

(TCO)

Swedish Professional 0.56 million 26 national

Confederation (university- members unions

for Professional trained)

Associations employees

(SACO)

Source: Organisation Web pages and National Mediation @fftavedish Rules on

Negotiation and Mediation

The study recognised the strengths and limitatafreach type of source utilised.
Written documentation was particularly useful whiearticulated the official position
of the organisation. This type of documentatioowaver, was relatively rare.
Unofficial position documents were more common #rebke varied greatly in level of
legitimacy and authority. Additionally, positiompers and documents consistently
differed in quality and depth, and often address&dterogeneous set of issfies.

A further limitation was that some actors did nelease any statements. The
reasons for this varied: sometimes no positiontedjsother times a position existed but
the organisation did not wish to make it publichisTimportant distinction, however,
required greater investigation for clarity. In suary, a great deal of difficulty was
encountered when trying to obtain standardised rimétion from written
documentation. Despite these shortcomings, theseindents were used to obtain

indications of positions of necessary organisatishere available.

® For a more in depth evaluation of sources seéotlmaving: Lisa HarrisonPolitical Research
: An Introduction(New York : Routledge, 2001), 57-71, 89-138.
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Semi-structured interviews were used to remedy sthertcomings of written
documentation. These interviews provided the qmimary source for this study.
Semi-structured interviews were particularly susbds in the following ways:
elaborating on why a position was taken (or nofja the ECJ Laval ruling; ranking
preferred positions; and determining unacceptabte reon-negotiable positions. With
these strengths and weaknesses in mind, the ieteswivere devised and conducted in
order to gain optimal data quality for this studyurther, compliance with the Victoria
University of Wellington ethics standards meantrappate conduct was followed.

The third type of source used was secondary acadand non-academic texts.
These were particularly useful in providing backgrd and contextual information,
filing gaps where the scope of this study’s priynaesearch did not reach, and
triangulation with similar studies. It is importaio note that there was, at the time of
writing, little published analyses on the Lavale#due to its recent nature); a plethora
of previous studies on complementary areas, howgwewided a fruitful platform in
which to contextualise and evaluate the findings.

This research takes a single case study approdubhvas a methodology has
particular advantages as well as disadvantagesmp@aing ‘many cases’ has the
benefit of being able to generate more widely aghlie conclusions. However, in
doing so, much of the case specific detail is l@Bich increases the risk of making
oversimplified generalisations. Comparing a fewesa(for example Vaxholm, Riffert
and Viking) could provide an alternative startingint for this study, however, the
constraints of this thesis mean that such a stualyldwnot be feasible. Similarly, much
of the Sweden specific factors unique to this casdd potentially be ‘glossed over'.
For a more in-depth discussion on the merits amavidacks of the number of case
studies used it is useful to consult the followihgndman (2003), Lijphart (1971), and
Mill (1967).

Using the single case study method is justifialbldan the constraints imposed on
a MA thesis and for the ability of a case studystgpport or question the existing
literature. It is within the confines of compavatipolitics as it uses concepts which are
used in a comparative context with other countiéesl seeks to make a contribution to

theory that holds across a number of countries.

" Landman p 34-35
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1.4 STRUCTURE OF THESIS

To begin this study, Chapter Two will survey therdature on this area. It will
determine the scope of previous research, and rmieierwhere gaps in previous
knowledge exist. It will examine the literature fiour broad categories: diverging
approaches to how institutions are studied; viewstlee number and ‘types’ of
capitalism; core actors in the creation of labouarket institutions; and most
importantly, perspectives on how labour market itusons change. This will
determine the framework of analysis for which tleenainder of the thesis will be
based.

From this point, Chapter Three will provide the kground to the study and
define the technical terms which will be used ia tkmaining chapters. It will build
upon the introduction to the ECJ Laval dispute yvjaling an introduction to Swedish
law and European law. From here, an overview eflthval case and its implications
will be provided so the positions of the socialtpars can be sufficiently understood.
The next section will define what this study mebpghe ‘Swedish model of industrial
relations’. It will define precise parameters in igfh change or continuity will be
measured. The same will be done for European gmaot policy. The remainder of
the chapter will define the major ‘positions’ tHadve been considered by the social
partners in response to the ECJ ruling (such aa engnes and legislated minimum
wages). With the definitions of the technical termade clear, the following chapter
will analyse the positions of the core actors.

Chapter Four assesses what type of change to tediSwmodel actors want
following the ECJ Laval ruling. Here, the four mo#luential models are discussed in
turn. First, it evaluates the positions of Swediglors on the ‘legislated minimum
wage model’ (representing thmostchange). Secondly, it focuses on the positions
surrounding the ‘universal declaration of colleetagreements model’, or ‘erga omnes’
(representing change, albeit to a lesser degree ttiea former option). Thirdly, the
study looks at the options under the ‘extension efipadf which the ‘autonomous
model of collective agreements’ is the most promin&his option representttle or

no change to the Swedish model depending on whidlanais advocated. The fourth
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model to be assessed will be the ‘status-quo mdbat’ affects domestic and foreign
posted workers in different ways.

Chapter Five reviews how the Claes Strath invesitiganay affect the success of
the social partners in achieving their goals. Thiapter assesses this in two core parts.
First, it considers the structure of the investigats well as its directives. From here,
it then turns to the perspectives of the socialneas. In particularly, it will assess the
way in which the investigation may ‘aid’ or ‘hindeas certain position. Next the
analysis continues by turning to the renegotiabbnhe ‘Saltsjobaden Agreement’ or
new ‘Head Agreement’. It considers the concerisgiie linkage and how the timing of
the Head Agreement renegotiation may be used toeinée the positions of opposed
social partners. Particularly, this section fosusm leverage gained by labour
representatives over some employer representatéggting from bargaining power
disparities in the Claes Strath investigation.

Chapter Six, discusses the conclusions of the puevihapters and explores what
the findings of this thesis can tell us about tee@sh model. It approaches this in the
following manner. Firstly, this chapter asses$esinterests of the actors within the
model, particularly the role of class solidarity. ¥ise notion of cross class alliances.
Secondly it discusses the institutional constraoftshese interests. And thirdly, this
chapter clarifies the explanatory value of the ‘peting’ models of change.

The seventh and final chapter concludes the stitdyrovides an overview of the
aggregate findings of the thesis, alongside a d&on of its implications and areas for

further research.
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2

Literature Review

As introduced, the Laval ECJ ruling (C-341/05) sliates the tensions between
supranational governance (Europeanisation) andomsdtilevel (Swedish model)
institutions in the process of regional integratiobhe literature on institutionalism is
wide. It encompasses competing approaches totthkly sf institutions, debates over
the existence and importance of national modelsapitalisms, alongside competing
explanations of how institutions are created, naéetd, and change. Sweden has been
a favourite subject for political economists andnparative political scientists because
it has an entrenched welfare state and coordinatatket mechanisms alongside
exceptional social, economic, political and cultimdicators.

This wealth of information creates both advantages disadvantages. From a
positive outlook, this study does not suffer fromabsence of information, and can be
enriched from the range of perspectives put foithe depth and breadth of the works
written in this area mean numerous points of viexistearound the question of
‘institutions’. Care must be taken about how téeenhe debate, and how to make a
meaningful contribution.

Despite the ‘bounty’ of information, and perhapsdese there is so much debate
on this issue, much more work is required in paléic areas. Many gaps in the
literature exist due to changing dynamics and catiom of the EU. In addition to
gaps in the literature, ongoing events provide moederial to help us understand
institutional change.

This chapter addresses the core concern of witheiprevious research on the
impact of regional integration on national levedtitutions. Particularly, the impact of
European integration on the Swedish industriakiaia institutions.

In order to assess institutional change in Swedend the impact of the Laval

ruling) this study uses three analytical frameworK$he convergencenodel suggests
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that institutions will converge upon an equilibriumin other words, Swedish labour
market institutions will move toward a European @yment policy norm. The second
model of thepunctuated equilibriunsuggests that the Swedish employment model will
be robust (during periods of stasis), however,thagpropensity to collapse when faced
with a critical juncture. The third model, wfcremental transformatigncharacterises
Swedish labour market institutions as changing gmlyg over time, due to the
pressures of displacement, layering, drift, coriearand exhaustion.

But these three models of how institutions charrgardluenced by a number of
assumptions. These assumptions include: how tmapp the study of institutions; the
number of capitalisms that exist; and the mainradtolabour market change.

Our starting point is the external shock to Swedleat of the Laval ECJ ruling.
So what can the literature tell us about how instihs respond to an external shock?
Do they converge, are the characterised by pureduaguilibrium, or do they
transform incrementally? To explore these issnes ineaningful way this study must
explain how and why this threefold model has besached. This chapter begins its
review of the literature by discussing differenpagaches to the study of institutions.
Secondly, it will next discuss competing schoolghafught on the ‘different types of
capitalism’. Thirdly, this chapter assesses whatliterature can tell us about the main
actors in the creation and evolution of the labmarkets. Only once each of these
areas are addressed will this review the threefobdlel of convergence, punctuated

equilibrium and incremental transformation.

2.2 APPROACHES TO THE STUDY OF INSTITUTIONS

The different approaches of the study of institugithave implications for how to
undertake the study of labour market change. Thread perspectives have been
identified by various commentators on the ‘new itoibnalisms’. While these
categories are by no means exclusive and overlapatmus degree, analytically
separating the three is important due to the cstitigh assumptions which inform the
different approaches. Hall and Taylor (1996) pdevia concise overview and
evaluation of this ‘threefold’ typology irPolitical Science and the Three New

Institutionalisms Of particular concern to this study, as wellotiser institutionalist
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approaches, is that it demarcates two iSsyé} the role of institutions on ‘social and
political outcomes’ or the behaviour of actors; distinct from (2) the origins of
institutions and the conditions under which theg sumbject to change. While it is the
second of these issues that this study is mostecnad with, there are often strong
links between both of these aspects.

An important observation by Hall and Taylor (1996)that there has been
polarisation between the three approaches, patlgublong disciplinary lines and
methodology’. They also observed that the different approadeseloped somewhat
‘independently’ from each other, with scarce dialedpetween therh.

Rational choice institutionalism holds the strictbghavioural assumptions. It
assumes that actors operate subject to fixed prefes and rational self-interést.
Accordingly, the scholars who use this approackvuiee creation of institutions in a
particular way; specifically the function of an tibgtion is conceptualised as resulting
from institutional desigA. In other words, institutions are the result obltntary
agreements’ by the actors concerned in order toremautually beneficial gaih.Thus,
the rational choice institutionalism approach irdsl as highly functionalist.

Explanations of change informed by rational chdicstituionalism are explicitly
linked to assumptions above. Primarily, institoicare viewed to exist so long as the
associated actors benefit from them. A shift ia gay-offs actors receive from them
may result in actors wanting to reshape institgi@o as to meet their changing
interests. While some authors praise the theoretical eleganic rational-choice
institutionalism, they have been criticised as eiogily insignificant and over-

simplistic®

! peter A Hall, Rosemary C R. Taylor, and "Politi8aience and the Three New
Institutionalisms,'Political Studiesvol. 44, no. Iss. 5 (1996): 936-37.

2 A preliminary classification identifies the follomg: rational choice insitutionalism being
linked with economics and quantification; histoticestitutionalism being linked with Political
Science; and sociological institutionalism with Bdagy and qualitative methodology.

% This argument is made by Hall and Taylor with galeation of the cross-referencing in the
literature. P 937

“ Kathleen Thelen and Sven Steinmo, "Historicalitnsonalism in Comparative Politics," in
Structuring Politics : Historical Institutionalisim Comparative Analysied. Sven Steinmo,
Kathleen Thelen, and Frank Longstreth (Cambridgey[&nd] ; New York : Cambridge
University Press, 1992).

® Hall, Taylor, and "Political Science and the Thiew Institutionalisms," 944-45.

® Ibid.: 945.

" Ibid.

® See Karen Schweers Cook and Margaret Levi, @le. Limits of RationalityChicago
University of Chicago Press, 1990).
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Historical institutionalism (HI) takes a differemtew of institutions, based on a
different set of assumptions. HI depicts tempgmalcesses and historical events as
important in shaping institutions that are crudialinforming preferences. In other
words actors behave according to institutionalsalet define their strategies. Thus in
contrast to rational choice institutionalists, letognises the presence and legacies of
existing institutions.

Hall and Taylor identify four characteristics of .Hiirst, HI has much broader
assumptions concerning the effect of institutionsaotor behaviout? Asymmetries in
power relations shape how institutions operatedmlop™ Furthermore, historical
institutionalism is more likely to include other nables, such as ideas, into the
institutional analysi$? This willingness to encompass the complexitiessfitutional
and individual behaviour enriches the approache ddre critique of this literature is its
propensity to generalise, as opposed to making reaheheoretical contribution.
Further, it places a strong focus on path-deperajemaich contributes to a more static
view of institutions.” In addition unintended consequences have a tepdenbe a
driver in HI analysis.

Overall, HI has been very successful in explainimyv institutions maintain
themselves over time as a result of reinforcing maeisms:* Many authors have
suggested that its strength at explaining continciimes at the expense of explaining
change and transformatioh.

Sociological institutionalism offers an explanatiohinstitutions removed from
the focus of rationality and/or temporal process&ociological institutionalism, as
defined by Hall and Taylor, views institutions asinmrily ‘culturally-specific
practices’ which are integrated into organisatitinghus, explanations by sociological
institutionalists focus on ‘institutional forms, qmedures or symbof$’ which

proliferate in a particular sphere (such as a naticdfield).

° Thelen and Steinmo, "Historical InstitutionalismGomparative Politics," 7-10.

ij Hall, Taylor, and "Political Science and the Thikmw Institutionalisms," 938.
Ibid.

2 Ibid.

2 Ibid.

% Thelen and Steinmo, "Historical InstitutionalismGomparative Politics," 21-2.

'° See Thelen 1999

'8 Hall, Taylor, and "Political Science and the ThiNmw Institutionalisms," 946.

Y Ibid.: 947.
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Thus, Hall and Taylor characterise sociologicatiingonalism as having three
core implications for institutional analysis. Fys sociological institutionalism
provides a wider definition of institutions. Thec#logical definition of institutions
includes ‘symbol systems, cognitive scripts, andrahdemplates that provide the
frames of meaning guiding human interactih.This extends part the definition of
institutions generally used by HI political sciest$i that include formal rules,
procedures and norms.

Secondly, institutions are viewed to influence thehaviour of individuals
inducing actors to ‘internalise norms’ associateithwparticular role$® Thus,
institutions prescribe behaviour because what adbetieve to be rational is in itself
socially constructed.

A third characteristic of this approach is its viem the motivations for the
implementation and maintenance of an institutibfere it is assumed that institutions
have the purpose of increasing ‘social-legitimamfythe actors concerné@This stands
in contrast to end goals of ‘efficiency’ and proegdan explanation for why particular
institutions are upheld despite hindering the ‘godis’ of particular actors.

A valid critique of this approach, however, istéadency to overlook any agency
within actors. Rather it sees agency to be ‘coodé@d’ by respective institutions. This
can overlook power struggles within particular iigional arrangements.

Thus, the literature approaches the study of inigtins in different ways through
rational choice, historical and sociological inditnalisms. This is particularly true
with reference to the initial assumptions arounstiintions and their relationship to
actors. While this section provides a snapshdhefdifferent analytical approaches,
combinations of these approaches are more ofteth usevertheless, it highlights the
importance of initial assumptions in the study mdtitutions. Particularly, it suggests
the need for analytical clarity around the roleaators; particularly, whether their
interests are endogenous or exogenous to instigytior both. Furthermore, these

assumptions have implications for institutional mdpa  Different theories hold that

'8 Ibid.

" Ibid.

2% |pid.: 948.

*! Ibid.: 949.

* Ipid.

3 Neil Fligstein,The Transformation of Corporate Conti@®larvard University Press 1993),
295-316.
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actors rationally create institutions, history andtitutional legacies matter, or that
actors’ prescriptions for changing or creatingitnibns are socially constructed from
previous or existing institutional structures.

The literature has illustrated a wide range of aggions surrounding the study
of institutional change and the effect of actorstiongly supports the importance and
relevance of historical and institutional legaciest this study will also not ignore any
agency displayed by actors in the Swedish systeoe to the constraints of this thesis,
however, the manner in which institutions constiuetferences will not be a focus of
the study. In light of this, the Historical Institbnalist framework has the greatest
relevance for this study of Swedish labour markedtifutions. The next section
discusses the number of ‘types of capitalisms’ #ast and its implications for the

study of institutional change.

2.3 ONE OR MORE CAPITALISMS?

Another controversy concerns whettwre or manytypes of capitalisms exist.
This has implication for convergence and punctuagegiilibrium models. If
institutions converge, do they converge on one bfpeapitalism or on different types?
This issue is particularly important to the studySsveden and the European Union.
An underlying assumption of this thesis is that &aredoes embody a ‘unique’ type of
capitalism, of which the Swedish model of industrgations is an integral component.

Political economists have particularly placed arpkasis on divergent political
and institutional arrangements that may form nalionodels of capitalism. This view,
embedded in the HI institutionalist approach, sedfferent types of capitalist
economies organised and operating around the glbbe example the structure of the
United States economy differs to Germany, and ditar to Sweden. Not all scholars,
however, accept this idea that more than one tfpapitalism exists. This section will
unpack the diverging literature.

Two primary categories can be demarcated: firstetlare those authors who take

the assumption that there is only one form of edigin®* Those within this school are

24 particularly post-war modernisation theorists, #rase authors that follow from Max
Weber’s ideal-type. For further discussion sedrO8touch, "Models of CapitalismNew
Political Economy10, no. 4 (2005).
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likely to adhere to neo-liberal explanation andsprigptions for economic and social
advancement. The second category is composedosE thvho argue that different
‘types’ of capitalisms exist in advanced westernrmderacies. This literature is
collectively referred to as Varieties of Capitaligh™dC). Within the VoC approach,
however, diversity continues to exist. This pataely concerns the main unit of
analysis: welfare states or firms.

The view of a single type of capitalism has notrbpepular within the schools of
institutionalism. Authors that take this view hdlie assumption that the effects of
globalisation are inevitable, and that it is a v trend toward homogeneity.
Modernisation theorists have been significant prgmbs of this approacdh. While it
might recognise diversity between nation statesjoés not see any institutionally
distinctive groups of economies. Rather, it balgevhat the differences between
economies such as the US and Sweden are overst&adh country has a unique
economic structure, and differences do not wamrauitiple capitalist classifications.

This school of thought draws parallels to earliathars’ views of capitalist
development in ‘evolutionary’ ternfé. Particularly, different countries are identifias
passing through different stages of the same Iisloprocess. Examples of this
include approaches that follow from Max Weber'setditype’ method® Similarly,
followers of Antonio Gramsci’s approach classifiedrdism as an evolutionary, or
natural, successor of classical free-market litmral® Of the scholars that this study
will draw from, however, most have undertaken samishl work in illustrating and
explaining how different types of ‘capitalisms’ lagome about.

Authors who agree that countries fall into diffdretypes of capitalist
organisation argue that countries are not necégsarithe same evolutionary track.
Rather, they conceive of multiple tracks. Despgite shared starting point, however,
continued diversity exists.

For example, there may be consensus that the USAGermany constitute
separate camps, but some argue that Germany arge8we not exhibit the structural

difference to be characterised a ‘different typefstapitalism. The discussions on the

25 [1hi
Ibid.: 439.
% Adam Przworski and Feranado Limongi, "Modernizatidheories and FactsWorld Politics
49, no. 2 (1997): 155-83.
%" Crouch, "Models of Capitalism," 439.
28 [1hi
Ibid.
#9 |bid.
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models of capitalism are centred on two primaryrepphes, one group of authors who
classify economies according to their productiafesiand those authors who classify
according to the consumption side.

First, authors influenced by the works of scholaveh as Esping-Andersen
characterise countries according to their conswmgide, with a focus on the type of
welfare state. This analysis primarily began witthieefold classification of advanced
western democracies: Liberal Market Economies (LME)o-ordinated Market
Economies (CME), and Social Market Economies (SME)second group of authors,
such as Hall and Soskice, demarcate countriesdiypghoduction side and the structure
of the private sector. Here the types of capitadisare limited to two primary groups:
LME’s and CME’s. In order to progress to the distas ofinstitutional changethe
next section will discuss the scholarship in thdisergent areas.

The scholarship on the ‘consumption side’ drawsnughe work of Gosta Esping-
Andersen. In the booRhe Three Worlds of Welfare Capitalism (199B%ping-
Andersen argues that the welfare state, which faits three broad groups, is
paramount to the development of current modelsapitalism® In other words, social
policy (and thus welfare regimes) are tied to #golr market model as the welfare
regime is used in differing degrees to clear thels market, to ease entry and exit (for
example, retirees and mothers), or as being a soofcemployment’! As a
consequence, the relationship between welfare eegimd the labour market results in a
distinct post-industrial trajectory; this is evided in Germany, Sweden, and the US by
the differing role of government involvement in doyment growth, the distinct
internalisation of services within firms, and thfating levels of managerialisfi.

In the follow up work by Esping-Andersen (1999pcial Foundations of
Postindustrial Economicghe previous framework is tested alongside mozne
empirical evidence. Esping-Anderson also addressgdues directed toward the 1990
work and, for example, extends the threefold tygpl¢of LME, CME, and SME) to
include a Mediterranean model that was previoustyiged under CMEs. As a whole,
however, Esping-Andersen still held the role oftitntons, namely the institutional

relationship between the labour market structufenges in family life (such as

%0 Gosta Esping-Andersoiithe Three Worlds of Welfare CapitaligRrinceton, N.J. : Princeton
University Press, 1990), p5.

%1 |bid., pp144-62.

% |bid., pp191-221.
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structure and participation in paid employment) &rtiarisation (or globalisation), as
core features of national state trajectoffedn response to domestic or international
changes, the nature of industrial relations and dtnacture of the labour market
institutions are seen as shaping and determiniagtitcomes which take place. Thus,
using the Nordic example, distinct labour markestitntions result in different
outcomes (such as levels of unemployment) when ao®opacross a number of
different countried?

Works that draw from consumption-side welfare statiegorisation focus on the
way in which welfare states influence the typeaapitalism’ displayed in a particular
country. This approach has, however, come undécism by another group of
authors who believe that welfare state explanatwadimited.

Hall and Soskice pioneered an approached thatifidassypes of capitalisms
according to ‘production’ criteria. In their 20@lork ‘Varieties of Capitalism’ Hall
and Soskice react against the three previous peigpe on institutional variation.
They argue that some literature focuses too styofoglus on the state (in terms of its
influence over the private sector). Furthermoreytleritique work that categorise
countries according to their organisation of thedér union movement. Hall and
Soskice wanted to emphasise variation betweennatjolitical economies. This is
because it held that the most important instittiostructures depend on national
regulatory regimes, such as labour market regulateducation and training, and
corporate governance. They based their comparison on the organisatidheoprivate
sector. They wanted to make firms the centre afyais.

Particularly they wanted to move more toward aipaldr approach of how
institutions affect behaviour: this is through affeg strategic interaction resulting in a
game-theoretical system. Using these principledl, &hd Soskice identify two types of

capitalism: LME’s and CME’s.

% Gosta Esping-AnderseSpcial Foundations of Postindustrial Economiisew York : Oxford
University Press, 1999), p119.

* |bid., pp120-43.

% peter A. Hall and David Soskice., edéarieties of Capitalism : The Institutional Founitats
of Comparative Advantag®©xford [England] ; New York : Oxford University &ss, 2001), 4-
6.
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Different authors have identified other approactieg extend past the twofold
typology of capitalist countri€§. Richard Whitely inDivergent Capitalisms (1999)
places his focus on East Asian nations (such eanJ&mworea, and Taiwan); this has had
the effect of removing the focus on the ‘libera$. vcoordinated’ binary which has
dominated analyses which focus on Europe and Namterica®’ Whitely identifies
six typologies of business systems that are bagmsh wsociological models of
capitalism?®

Due to the evidence of the literature, this studly adopt the broad assumption
that multiple ‘types’ of capitalisms exist. But whzauses institutions to change? We
have taken the assumption of multiple types ofteéipm. It is dependent on what the

analysis is focused upon as to what type of chémagewill take place.

2.4 MAIN ACTORS IN THE CREATION OF LABOUR MARKET IISTITUTIONS:

While there is agreement that institutional divigr$alls into categories, further
debate surrounds the question of who the drivirigracre in the creation of labour
market institutions. An analysis of institutiondlange that places a focus on labour
will be different to an analysis that focuses orplayers as the main actors.

In the literature we identifthree broad schools of thought on the core drivers in
the development of labour market institutions. Tirgt set of authors takes‘iabour
centred’view and perceive labour market institutions (aveffare state development)
as concessions made as a consequence of clagstcofdfsecond set of authors, to the
contrary, place an emphasis on the roleeaiployers(and cross-class alliances),
rejecting this labour-centred approach. Furthehira group of authors argues that this
binary approach of labour and employers relatignlging labelled as ‘partnership or
alliance’ or ‘adversarial or conflictual’ is overlimplistic and that factions can occur

regarding areas of distribution production.

Employee based explanations

% For a highly developed fivefold typology see BrukmableThe Diversity of Modern
Capitalism

37 Crouch, "Models of Capitalism," 448.

% |bid.
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So what can theories that explain labour as the dower in the creation of
labour market institutions tell us about institat change in SwedenWalter Korpi
has long been a proponent of the school which leeesir markets and welfare states
being the result of class conflict. This is alswown as Power Resources Analysis
(PRA) with the assumption that wealth, resourced, knowledge and access to power
are unequally distributell. Thus it places a focus on ‘distributive conflidts labour
markets. The lower resources held by individuaplenees gives rise to ‘class-related
collective action’. Political parties representitigbour’ are expected to be the core
drivers behind the welfare state, and labour mariketitutions which favour
employees; employers are not assumed to take asiogprole in these developments.
“°Thus, Sweden’s large welfare state (and ‘empldsieadly’ labour market structure)
is viewed as the result of concessions won by gtiamions and Social Democratic
Parties. In other words, the type of welfare model foundainountry is a reflection of
the strength of unions and left-wing partfés.

In his 2006 article, Korpi argues vehemently agaamalyses that focus on cross-
class alliances as the main drivers of welfareestand labour market institutions. He
is particularly critical of authors who discounais$ (and PRA) in favour of employer
centered explanatiors.

Korpi believes that VoC scholars have substantiadiginterpreted the countries
used as case studies. The article argues thmintpiortant to demarcate between three
different types of actors. There are thseotagonistswho are responsible for the
initiation of welfare state expansion; there emasentersywho only become involved in
later stages; and finally there amatagonistswho continually oppose welfare state
expansiorf® Korpi argues that the core VoC scholars have tisedabel ‘protagonist’

to include ‘consenters’ framing employers as plgy@gnmuch larger role than they had

39 Walter Korpi, "Power Resources Approach Vs. Actonl Conflict: On Causal and
Intenuonal Explanations in the Study of Powedciological Theon, no. 2 (1985): 40-1.

, "Power Resources and Employer-Centered ApproanHesplanations of Welfare
States and Varieties of Capitalism: ProtagonistsiSénters, and Antagonistsyorld Politics
58, no. 2 (2006): 168.
“1 Kare Vernby, "Classes, Sectors and Political Gigas," inPower and Institutions in
Industrial Relations Regimes: Political Science $parctives on the Transition of the Swedish
Model ed. PerOla Oberg and Torsten Svenssen (Stocklsamgien: National Institute for
Working Life, 2005).
2 Korpi, "Power Resources and Employer-Centered dagnes in Explanations of Welfare
483tates and Varieties of Capitalism: Protagonists)g&énters, and Antagonists," 201-06.

Ibid.: 182.
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in reality. Thus, he argued that class interests BRRA explanations still provide the
most convincing explanations, if the order of prefees is taken in to account and
employers are recognised as conserifers.

The lead role of labour in driving the developmehlabour market institutions is
supported by a range of empirical evidence, sudchaoffered inClasses, Sectors and
Political Cleavages (2005py Kare Vernby. Vernby undertakes a broad anslgéi
actors in Sweden to determine whethkssor sectoralperspectives hold the greatest
explanatory power in elucidating ‘political cleaesgover economic and welfare
policy’.* In this study, Vernby found that ‘well definedass interests’ were the most
important political cleavagé$.This was particularly evident between blue andtevhi
collar unions vis-a-vis organised business irretpeof the associated sectdr.Some
sectoral division did exist; however, class appgénebe the most important variable in
this case.

Employee centred approaches tell us that weak fabducause a deterioration
of the Swedish model that is favourable to worker&iven the ECJ ruling has
weakened unions and empowered employers, we sleaplect the Swedish model of

industrial relations to change as a result of gsedoward the interests of employers.

Employer based explanations

Employer focussed explanations interpret the effetthe ECJ ruling in Sweden
in a starkly different manner to the formefhe PRA literature, which focuses diass
explanations, has occurred alongside - and beayivie in a dialogue with - authors
who see cross-class alliance and employer-centjdaeations to be the most
convincing.

In Capitalists against Markets : The Making of Laboailets and Welfare States
in the United States and Sweden (200R&ter Swenson provided an influential
argument for the role of employers in the developinoé the welfare state in the United
States and Sweden. Contrary to PRA analyses, ®weilisistrates the role of

employers in pushing to enhance aspects of theawmelétate and the protective

* Ibid.: 182-83.

5 Vernby, "Classes, Sectors and Political Cleavadges,.
*®bid., 117-21.

" 1bid.
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characteristics of labour market. He shows hownftbe 1950s onwards employers in
Sweden were active in the expansion of the weBtate; this however, did not occur in
the US that had a different capitalist moffelln Sweden, the interests of employers
and labour overlapped, and the result was a cHass-calliance in favour of a
solidaristic model. The consequence of these obtiens is that if employer interests
coincide with labour interests, an analysis thas tihe cohesion and organizational
strength of union to the size of the welfare stabtel labour market structure is
subsequently underminéd. In other words, an analysis of labour againstitahjs
conceptually discredited if the two groups havekedrfor the same cause.

Thus, Swenson argued that PRA has not taken intouat the core role of
employers in welfare state development. In cobttasan explanation where the
welfare state is the result of class conflict, drene the ‘left’ had gained concessions,
he argues that the welfare state developed in nétbmg of employers’ interests.
Cross-class alliances developed between employekesraployers in the same sector.

Swenson and Pontusson (2000) further developehiployer led’ analysis in the
The Swedish Employer Offensive against Centrali¥ade Bargaining.They discuss a
change in preferences among employers to ‘dismaatleystem which they had
previously supported (that of centralized wage himigg in Sweden). This too
argues against the assumption that labour markettste (in this case ‘centralised
bargaining’) reflects the gains of unions and \eiitg political parties. Rather, it
illustrates that the presence of centralized bamggiis largely the result of the
preference of employers. Thus, two explanatiores @ovided for the decline of
centralized bargaining in Sweden during the 1990sThe first explanation was a
change in the wage bargaining system that devitited the original norm? The
second is that a change in production strategiesmgfioyers to favour ‘flexibility’ led

to a desire to decentralize the wage setting syStefthese descriptions significantly

“8 peter A. SwensorGapitalists against Markets : The Making of Laboarkets and Welfare

gtates in the United States and Swe@déw York : Oxford University Press, 2002), 47-99.
Ibid., 9-12.

% peter Swenson and Jonas Pontusson, "The SwedisloyanOffensive against Centralized

Wage Bargaining," itunions, Employers, and Central Banks: Macroecondfwordination

and Institutional Change in Social Market Econongds Torben Iversen, Jonas Pontusson, and

David Soskice (Cambridge University Press 20005881

*!Ipid., 79.

*2 |pid., 84-88.

> Ibid., 91.
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explain the level of centralization in wage bargagnby the preference of employers;
this is counter to analyses which emphasis theasidestrength of unions.

The employer centred approach suggests that threaised power given to
employers by the ECJ ruling does not necessardgqribe a change for the Swedish
model. To the contrary, stronger employers witate a stronger model of Swedish
industrial relations, as they too are core drivdrssum, if VoC interpretations prove to
hold the greatest explanatory value, we can exgectSwedish model on industrial

relations to hold, unless the interests of emplegéift.

Dual typology simplistic

A third group of authors, however, argues that lestiployer and labour-centered
approaches are overly simplistic. Svensson andrgOt#002) make an important
contribution to this area iRower and Trust: Mechanisms of Cooperatidrhey argue
that in an examination of changes within the Swedmdel, it is necessary to look at
the ways and mechanisms in which the actors withénregime are able to influence
public policy-making. Svensson and Oberg assess dhéa by looking at whether
Swedish Labour market organisations influence puptilicy-making to a significant
degree? Their findings, based upon survey data, sughestihe participation of social
partners and interest groups within the Swedish ehad industrial relations has
decreased but is still significant. A reductiorfenmally institutionalised participation
has generally been compensated for by informalinstitutionalised participatiofr. A
dual system has developed in non-institutionalispdrticipation: employers
organisations have stronger informal links to puiskrvants and bureaucracy, whereas
labour unions have stronger informal ties to pailiths and political parti€§. Studies
such as Petersson et al. (1997) provide evidend@doexistence of a dual-elite system
in Sweder?’ In aggregate, a strong argument can be madéhehabcial partners (both

unions and employers) remain highly significanbegin Swedish politics.

* Torsten Svensson and PerOla Oberg, "Labour M&@kganisations' Participation in Swedish
Public Policy-Making,"Scandinavian Political Studiezb, no. No. 4 (2002): 296.
55 |hid -
Ibid.: 297.
*® |pid.: 302-09.
> Ibid.: 296.
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Much of this influence, argued by Svensson and @bean be attributed to the
strong informal links between the LO and the SAtHs questionable, however, to what
degree this continues to hold today, given govemnm®ntrol by the centre-right,
‘Alliance for Sweden’, coalition.

Huzzard and Nilsson (2004) further illustrate themplexities which may
enhance understanding of the polarised ‘employess’ ‘labour’ literature. In
‘Dancing Queen? : Partnership, Co-Determination &ttategic Unionism in Sweden’
they ask whether there have been changes to tives fof partnerships between labour
and employers and the relation to collective bawiggi The article argues that both
have changetf. Huzzard and Nilsson illustrate that there ismenghip in the following
areas: on distributional goals within white-collarions; and production issues within
blue-collar unions. Adversarial relations werenitiféied, however, on distribution goals
between blue-collar unions. In summary, the atangues that labeling the strategic
choices of unions as adversarial or partnershgqvésly simplistic. Rather, it can vary
depending on what type of issue, in this examp#gribdution vs. production issu€s.

The nature of this study, and the way it analybegbsitions of both ‘employers’
and ‘labour’, seeks to avoid some of the inheréasds that may exist in an analysis
that focuses on one or the other. We have disdusise actors that influence

institutions, and now seek to examine how institgi change.

2.5 HOW LABOUR MARKET INSTITUTIONS CHANGE:

Here we return to the initial problem of ‘models inétitutional change’. The
above sections review the literature on the dynamoitinstitutions. This includes
multiple views on the existence of competing cdisitas and the role of social actors in
analyses.

This section outlines explanations of the way inalwhinstitutions change. There
are three broad models which are used in the titexao explain the types of change

that may occur. Within these models, however hiertdiversity exists, particularly

*8 Tony Huzzard and Tommy Nilsson, "Dancing QueeRartnership, Co-Determination and
Strategic Unionism in Sweden " 8trategic Unionism and Partnership : Boxing or Deng? ,
ed. Tony Huzzard, Denis Gregory, and Regan Scattifidmills, Basingstoke, Hampshire ;
New York, N.Y. : Palgrave Macmillan, 2004), 86-107.

> Ibid., 96-102.
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concerning the ‘assumptions’ of the literature dssed above (for example there is a
combination of employer and labour centred perspest

The first model ofconvergenceargues that institutions converge on one
equilibrium. The second model plinctuated equilibriunviews institutions as static
entities with multiple levels of equilibrium thabh@nge only in response to large crises
that call for institutional overhaul. The thirdmanation ofincremental transformation
describes institutions that are going through gahguocesses of change, rather than
institutional overhaul at a critical juncture.

To begin, the convergence literature argues thdioma level institutions
converge upon a single equilibrium. In other worddour market institutions in
Europe are moving toward a single type; this i®lliikto be a more liberal or
deregulated labour market.

The issue of convergence has been approached irgéweral ways. Firstly,
there are authors (such as proponents of modeorigatory) who take the assumption
that there is one type of capitalism. For thersfiintional convergence is tied to the
‘inevitable effects of globalisation’, as discusssdibve. The second group of authors
takes the assumption of multiple types of capitalisSuch analyses are distinctive from
the first group of authors in a number of ways.edé authors argue that institutions
convergence within particular groupings of states.

Authors such as Sykes argue for institutional cogerece of the second type.
Sykes et al (2001) draws from Esping-Andersen’siptes work to assess the changing
nature of the welfare state in response to glofédis and Europeanisation. The
processes of globalisation and Europeanisation feered to be the internationalisation
of enterprises, deregulation of financial markeats] European Monetary Union (EMU)
convergenc& Recognising that diversity exists between the Mosfates, it was
identified that there were shared pressures, eg@kby national shiftd. Underlying
trends in the Nordic legacy were found suggestitag €conomic and welfare policy is
not significantly affected by changes in governmeéent rather by external challenges.

The punctuated equilibriummodel has been perhaps the most influential

explanation for institutional change over the gast decades. Until recent years it has

% Robert Sykes, Bruno Palier, and Pauline M. Pfopalization and European Welfare States
(Palgrave Macmillan 2001), pp159-64.
® Ibid., p166.
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been the dominant analytical framework for undeditag institutional change and has
greatly influenced the studies on institutional rda within advanced democracies.
The argument is drawn from evolutionary biologyrtigalarly critiques against ‘the
conventional Darwinian synthesis’ which views evignary progress as slow. This
perspective, inaugurated by the widely cited atmy Stephen Krasner, ‘Approaches to
the State: Alternative Conceptions and Historicgh&mics’, places emphasis on the
need to conceptually distinguish between periodssiftutional stasisand periods of
institutional creatior?® Other scholars who have developed this theoryudtec
Ikenberry (1989), Almond (1973), and Kelly (1992).

Proponents of the punctuated equilibrium model atpat a particular distinction
needs to be made between periods of institutioregtionand institutional stasis. In
other words, the conditions that explain the ihiti@ation of an institution, particularly
a period of crisis, will be quite distinct to thenditions that explain its continuity and
stasis’*

A moment of institutional creation is normally refd to as a ‘critical juncture’,
where the structural influence of political actiansignificantly reduced for a short
period of time. Structural factors include econgmcultural, ideological and
organisational influencés. The main consequences are two-fold: the rangdoites
open to powerful actors expands, and the consegsent their decisions are
substantially more influential. Critical juncturaee relatively short periods of time in
which there is increased probability of actors’idens affecting outcomés.

Periods of institutional stasis are normally expdai as path-dependent processes.

These comprise of frameworks such as lock-in, esirgy returns, and sequencfigln

%2 Stephen D. Krasner, "Approaches to the Statermdtive Conceptions and Historical
Dynamics "Comparative Politicd 6, no. 2 (1984): 240.

% John Ikenberry, David Lake, and Michael Mastandeuts. The State and American Foreign
Economic PolicylIthaca, NY: Cornell University Press, 1989), GabAlmond, Scott Flanagan,
and Robert Mundt, ed<Crisis, Choice and Change : Histoical Studies iditRal Development
(Boston: Little Brown, 1973), Sean Kelly, "Punce@tChange and the Era of Devided
Government," ilfNlew Perspectives on American Polities. Lawrence Dodd and Calvin Jillson
(Washington DC: Congressional Quarterly Press, 1994

® Krasner, "Approaches to the State: Alternative @mtions and Historical Dynamics ": 240.
% Giovanni Capoccia and Kelemen R Daniel, "The Swid@ritical Junctures: Theory,
Narrative, and Counterfactuals in Historical Ingiinalism,"World Politics59, no. 3 (2007):
343.

®® bid.: 348.

®" Ibid.: 343.
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‘Increasing Returns, Path Dependence, and the StuBglitics’, Pierson characterises
‘path dependence processes’ or ‘increasing ret@ssaving four core features.

One feature is the concept ofertia. This suggests that the positive feedback
effects of an institutional arrangement may leadatsingle equilibrium. Once this
equilibrium has been created, divergence is diffifu A second feature is the
importance oftiming and sequencingThis maintains that the timing of an event is
crucial as to whether increasing returns processegreated. If an event occurs ‘too
late’ or ‘too early’ it may have a negligible aftecorrectly timed events, however, can
have lasting consequend@sThis links to the third issue @bntingency? Here, small
events can have large consequences — many of vanehunintended. The fourth
feature is the idea that a number of outcomes assilple from the process of
increasing returns. This suggests there are palignmultiple equilibriumpossible
under which institutional arrangements may developg!*

Scholars have come to criticise the punctuated libguim model, largely
according to weaknesses in explaining those ‘alifienctures’ in which change occurs,
despite its strengths in explaining the periodsatinuity’. Streeck and Thelen have
developed theory that explains institutional changea different way from the
‘convergence’ and ‘punctuated equilibrium’ models.

Streeck and Thelen explain how institutions mayngeaincrementally over
lengthy periods of time, rather than abruptly aitical junctures’ or calamitous events.
In ‘Beyond Continuity: Institutional Change in Advadceolitical Economies’ (2005)
Streek and Thelen compile a collection of authorsowdevelop a critique of
‘mainstream theories’ of institutional change awdtouity. They argue that much of
the punctuated equilibrium literature has a projiens ignore ‘real’ changes, labeling
any change as ‘variations of the ofé’.They draw upon authors who view the main

weakness of ‘path-dependent’ and ‘lock-in’ explaoa as their inability to explain

% paul Pierson, "Increasing Returns, Path Dependencethe Study of PoliticsAmerican
Political Science Revie@4, no. 2 (2000): 263.

* Ipid.

" Ibid.

" Ibid.

"2 Wolfgang Streeck and Kathleen Thelen, eBeyond Continuity: Institutional Change in
Advanced Political Economi€®xford University Press, 2005), 16.
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why institutions change. A particular examplelutis the phenomenon of a shrinking
welfare state in many western democracies, inciu@iwederi?

An important difference between the ‘incrementaknsformation’ and
‘punctuated equilibrium’ literatures is what mayusa ‘change’. In Streek and Thelen
(2005) the authors focus on changes that occurgemdaisly, from actors within the
institution. A particular focus is the ‘gaps’ tHatm between the design and realisation
of the institution. In the words of Streeck ancelEm, these openings develop over time

to become:

sites of political contestation over the form, ftions, and salience of specific institutions

whose outcome may be an important engine of iritital chang€?

In other words, ambiguities that may exist, pattdy around the enforcement
and purpose of an institution, become arenas afegfic political struggle. In contrast
to punctuated equilibrium models, where change llyseacurs in response to large
external shocks, this new model illustrates howoimgy power struggles within existing
institution may cause ‘real’ gradual charige.Thus, Streeck and Thelen find a
compromise between rational choice and historinatitutional explanations; while
agency exists, it is only exerted within constrdiparameters.

The work constructs a typology of how incrementarige may take place. It
identifies five gradual processes of transformativange: displacement, layering, drift,
conversion, and exhausti6hDisplacemenis characterized by the assumption that an
‘institution’ may be founded on a number of diffetéand even contradicting) ‘logics’
or ‘sub-institutions’. Some will remain subordiedtor ‘latent’, however, may be
promoted by certain actors to become dominant. sThurmally marginalized ‘sub-
institutions’ may come to greater prominence andnge the institutio. Layering
describes a different process whereby new prowsiare added to an existing

institution, gradually ‘crowding’ out its existinfynctions.’® Drift refers to deliberate

3 Ibid., 17.

" Ibid., 19.

S bid.

8 bid.

7 Ibid., 19-22.
8 Ibid., 22-24.
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neglect leading to a ‘slippage’ of institutionalptice’”® Conversionrefers to certain
actors capturing an existing institution for a eli#fint purpose than originally intend&d.
And finally, exhaustionrefers to the gradual breakdown of an instituthwer time®
The first four refer to institutional change, whtlee fifth model suggests institutional
breakdown.

Streeck and Thelen make a significant assumptiomekier, that there is a
‘dominant trend’ toward liberalization. In partlag they emphasise the ease of
individuals in ‘opting out’ over increased difficul in implementing collective
coordination. Subsequently it argues that these firocesses are leading to gradual
change characterized by a liberalization of advamesitical economie¥’.

In ‘Europeanisation of Social Partners in Smaller Epean Democracies’,
Falkner and Leiber (2004ljustrate examples of incremental transformatiorustria,
Denmark, Luxembourg, and Sweden. This study assedbe impact of
‘Europeanisation’ on the mechanisms around natipohty-making on labour market
issues; it does this by focusing on six Europeampleyment directives. Denmark
displayed the largest impact from Europeanisatidincited social partner autonomy
moving to complementary legislati6hln the assessment of Sweden, it was noticed the
effects of Europeanisation were subtle, and motméwith the experiences of Austria
and Luxembourg.

The light convergence, identified in the four caoies®, can be explained using
Thelen’s fivefold typology of incremental transfation. It shows how institutions
may change gradually overtime as distinct to puatett equilibrium or convergence
models.

The three models — convergence, punctuated eduitibrand incremental
transformation — will form the framework to explaihe dynamics of the Swedish

industrial relations model in response to the E@Jal ruling.

2.6 CONCLUSIONS:

°Ibid., 24-26.

% bid., 26-29.

® Ibid., 29-30.

%2 bid., 33.

8 Gerda Falkner and Simone Leiber, "Europeanizaifdocial Partnership in Smaller
European DemocraciesEUropean Journal of Industrial Relatiod®, no. 3 (2004): 258.
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This chapter has provided a snapshot of the culiterdture that helps to explain
institutional change. Figure 2.1 provides a sunyn@drthis chapter. The literature
offers three broad approaches to the study of tutsths; each of these varies
depending on the type of assumptions taken. Thetalion of rational choice
institutionalism and the broad scope of socioldgioatitutionalism suggested that
historical institutionalism would be the most redav approach in order to study
Swedish labour market institutions and Europeaggiration. Here, the study takes the
assumption that temporal processes and histonealte do play a significant role in

producing institutional legacies that influenceferences.

Approach Rational Choice Historical Sociological
Institutionalism Institutionalism (HI) Institutionalism

Ny

1 Capitalism 2 Capitalisms 3 Capitalisms or more

4

Number of Capitalisms

Main Actors Bl Dual Typology Labour
Simplistic
Models of chan ge Conveoents Pun.cFua.ted Incremente?l
Equilibrium Transformation

Figure 2.1 Literature Review Diagram

The leading question of this study — how instilm§ochange — provides an
indication of another assumption concerning the lmemof capitalisms that exist. The

typology of ‘one type of capitalism’ proved to besufficient as a framework for
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this particular study. This is reinforced by tlederant supporting literature that takes
the premise of the existence of multiple typesagfitalisms.

The literature contained different views on the mmactors in the creation of
labour market institutions. The polarisation beswemployer centred versus labour-
centred approaches appeared to be overly simpligtierefore, it is important to take
into consideration the third model which goes beltiis, and proposes that employers
and labour areeitheruniversally antagonistic nor always in alliance.

Finally, the literature on how institutional changecurs was examined. Three
primary models have been identified in the schbigrseach prescribing different
explanations for the way in which institutions cgan The first perspective of
convergencdiolds that national level institutions convergemi@ single equilibrium in
the long run. Punctuated equilibriumplaces an emphasis on alternating periods
characterised of ‘institutional stasis’ and ‘instibnal creation’. The third theory of
incremental transformatiomrovides an explanation of how institutions evobaeer
time. These theories will be tested against thpigeal findings of the study in order
to determine which have the greatest explanatdnevia this case.

With this framework taken into account, the remaindf the study can now be
conducted. The next chapter will outline the baokgd to the Laval case. It will
define the subject areas relevant to this studyMaxholm dispute; the Swedish model
and Swedish law; European employment policy and |&& competing frames in
which the ECJ ruling is viewed; and finally, defiahs for competing options for

change considered by the Swedish social partners.
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3

The Laval Case: Background

The first chapter defined how this thesis will m®h the impact of the ECJ
Laval case and document the positions of the spaigthers toward the courts ruling.
The second chapter followed this with a discussibthe literature on which this study
will draw. Before this study can proceed, howevenmnust introduce a number of
contextual factors and definitions. First, thisgter will reintroduce the Laval dispute
and the Vaxholm conflict. From here, it will ao# the Swedish context: it will define
the Swedish model of industrial relations, followey a discussion of Swedish law.
Next, the European context will be introduced, tetgrwith European employment
policy, followed by EC law.

Once the Swedish and European contexts have b#eduned, the chapter will
embark on an in-depth discussion of the ECJ Laulhg (C-341/05). The ruling,
however, is multifaceted and has been interprateal number of different ways. To
address this issue, the chapter will include audision of the competing frames in
which the ECJ ruling is viewed. This is necessargrder to understand the positions
that have been taken by the social partners aneérumdhat areas agreement or
disagreement arise. The final section will disdireskey terms that the social partners
use in discussing changes to the Swedish modeadsponse to the ECJ case. It will
define the four core options for national level mpex legislated minimum wage,
universal extension of collective agreements esga omnes,extension model
(autonomous collective agreements), and the stptasnodel. These discussions will
provide context for the remainder of the study.t Bubegin, the next section will
return to the period of Sweden’s initial accessidn joining the EU, when the seeds of

the Laval case were sown.
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3.1 LOW WAGE LABOUR IN SWEDEN: THE EVENT

Sweden formally joined the European Union on Jand&r1995. At this time,
all countries in the European Union were categdris® high-income states, except for
(geographically distant) Spain, Portugal, and Geeels a result, the issue of ‘posted
workers’ — employees undertaking short term work fioreign country - had not posed
a significant problem to any of the existing stat&se landmark 1990 ECJ ruling Rush
Portuguesa (Case C-113/89, Rush Portuguesa Ld¥ieeQfational dimmigration),
between Portuguese posted workers in France, sgtrdtedent that community law
doesnot prevent nation states from implementing natiorgidlation, allowing for
national re-regulation

On May T'2004, the Eastern Enlargement took place in waight new Eastern
Bloc countries joined the European Union (Latvidathuania, Poland, Slovakia,
Slovenia, Czech Republic, Estonia, and Hungary)thiwia month of this event the
municipality government of Vaxholm, in metropolit&ockholm, was one of the first
entities to make commercial use of the Easternrgetaent. For the purpose of
undertaking building renovations for a school, theydered a contract to prospective
companies including firms from new EU member states

The winner of the contract was Latvian compédmayal un Partneri Ltd (Laval)
and its subsidiary &P Baltic AB. Swedish trade union, Bygnnads, attempted to create
a collective agreement with Laval but it was witheuccess. Instead, Laval concluded
two collective agreements with the Latvian Workémsion? The use of Latvian
workers at Latvian wages and outside of a Swedislfe@ive Agreement resulted in
Bygnnads giving written notification for industrialction on 19 October 2004 to
blockade the building site.Sympathy action was taken by the Electriciansobmin 3
December 2004. As work on the site subsequently ceased, L&PiBAB went into

receivership.

! Georg Menz, "Re-Regulating the Single Market: Naldrarieties of Capitalism and Their Responses to
Europeanization,Journal of European Public Polick0:4 (2003): 539-41.

2 Kerstin Ahlberg, Niklas Bruun, and Jonas MalmbéTfde Vaxholm Case from a Swedish and
European PerspectiveTtansfer12, no. 2 (2006): 6.

® Ibid.
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® Ronnie Eklund, "The Laval Casélhe Industrial Law Journa5, no. 2 (2006): 202.
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Laval brought the case to the Swedish Labour C@ag68/04) under the
justification that the action taken by the Swediside unions was unlawful. On 15
September 2005 the Swedish Labour Court publishgekléminary ruling stating that
Laval's case did not fit the criteria for unlawflade unions actioh. In 2005 Laval
brought the case to the European Court of Jus@e.23 March 2007, Advocate
General Mengozzi (belonging to the ECJ) releaseapamion insupportof the Swedish
Labour Courts ruling against LavalThis led many to believe the final ECJ ruling
would support the Swedish Labour Court’s rulingowgver, the final judgment from
the ECJ, released on 11 December 2007 (3 yearnsth#eactual dispute), ruled in
favour of Laval. It concluded that Swedish labaurion action in this case was
unlawful® In other words, the ECJ ruled contrary to the @sfe Labour Court’s
preliminary ruling, stating the actions of Laval using workers under a Latvian
collective agreement was consistent with EC law.

In order to understand what grievances are helthbySwedish social partners
and what this ruling means for labour relationse tBwedish perspective will be

introduced.

3.2 THE SWEDISH MODEL OF INDUSTRIAL RELATIONS

The following section will outline the Swedish mbdé industrial relations. The
Swedish model has different characteristics whestrilged as: a social and cultural
model; an economic model; or as a particular aearemnt for industrial relations. It is
the third feature — the Swedish model as a paaticsgt of industrial relations — that is
important in this study.

To address this issue, this section will take &fbld path. To begin, it will
discuss the origins of the Swedish model, followgdan introduction to the core
characteristics of the model. Next, the sectiohdiscuss the feature of solidarism and
its relationship to the Rehn-Meidner model. Fipalt will critique the typology

constructed.

® Swedish Labour Court Ruling A268/04 p 1
" Norbert Reich, "Free Movement V. Social RightaimEnlarged Union: The Laval and Viking
Cases before the European Court of Justi@erman Law Journa, no. 2 (2008): 127.
8 -
Ibid.
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There are three broad conceptions of the originb@Swedish model. The first
concept is that the Swedish model is the resutiags concession made on the side of
labour. According to Stewart Wood, it had its or&yin the struggle between the elites
of classes exposed to industrialisation and thesssjpn of 1873 to 1886.

A second view is that the Swedish model is resiilaacross-class alliance
between labour and capital responding to a distypet of capitalisni®

A third concept is that the Swedish model is a dggaf Sweden’s unique
historical factors, in particular its position ageative late industrialiser in the late
nineteenth century (vis-a-vis its Continental andgld-Saxon neighbours). Such
preconditions, along with popular movements such tlas religious revivalist
movement, temperance movement, and the labour meneied to the development of
several institutions which were to ultimately for@weden’s corporatist labour
structure. These historical processes resultethénformation of the Swedish Trade
Union Confederation (LO), the Swedish Employers fédaration (SAF) and, at the
nexus between the two, the Swedish Social Demadratiour Party (SAP)! A strong
labour movement developed with two wings: the LOiokhtook its place in
workplaces, and the SAP which constituted the ipalitwving. Employers developed
the SAF, which was the main representative for eggrls. These institutions formed
the core of Sweden’s corporatist labour structérre.

Whichever perspective is chosen, it is clear thpaiicular model of social and
economic relations developed in Sweden which isndisfrom the rest of Europe and
Great Britain. As noted earlier, this study asssirtteat Sweden still has a unique
model.

The Swedish model of industrial relations has bsmmificantly shaped by

historical factors. Two main events are the Sahsfen Agreement and the

° Alexander Davidsorfwo Models of Welfare : The Origins and Developnaénhe Welfare
State in Sweden and New Zealand, 1888-12gpsala: Academiae Ubsaliensis, 1989), 59.

19 peter Swenson and Jonas Pontusson, "The SwedisloyemOffensive against Centralized
Wage Bargaining," itunions, Employers, and Central Banks: Macroecond@uordination

and Institutional Change in Social Market Econongds Torben Iversen, Jonas Pontusson, and
David Soskice (Cambridge University Press 2000)eP&. SwensonCapitalists against
Markets : The Making of Labor Markets and Welfatat&s in the United States and Sweden
(New York : Oxford University Press, 2002).

" Davidson,Two Models of Welfare : The Origins and Developneéihe Welfare State in
Sweden and New Zealand, 1888-1988vid Rueda and Jonas Pontussion, "Wage Inegualit
and Varieties of CapitalismWorld PoliticsBaltimore: Apr 2000 Vol.52, Iss. 3; pg. 350 (2D00
12 This ideas stem from: Alexander GerschenkErgnomic Backwardness in Historical
PerspectivdCambridge: Belknap Press, 1962), 5-30.
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constitutionally enshrined right to industrial acti In the post-war era there was
significant conflict between the two peak level amgations, resulting in large strikes
that were harmful to both labour and industry. 1988, a new agreement between the
SAF and the LO provided ‘labour peace, constructieeoperation on issues of
common interest, and a strong emphasis on coleediargaining as a better way of
solving problems of employment relations rathenttfrough legislation™® This new
agreement, called the Saltsjébaden Agreement, wggeed between the two main
confederations with the objective of maintainingdustrial peace. This ‘head
agreement’ is a cornerstone of the Swedish model.

A second important aspect of the Swedish moddiesguarantee to the right to
industrial action (in addition to the freedom ofasiation). This right is entrenched in
Article One of the Swedish Constitutiéh.The result has been a system of corporatism,
in which autonomous social partners engage indriije or peak-level bargaining.

This collective method of industrial relations region, that takes place outside
of state control, allowed for the development @dlar and employment relations based
on thesolidaristic model. This is a core aspect of the Swedish laboarket co-
ordination. It is distinct from thBegmentalistnodel which is archetypal of the US and
Anglo-Saxon countries. The key differences betwerntwo is therice of labour and
theavailability of labour.

In the example oSegmentalisntabour is overpriced, and there is a surplus of
employees within a dual labour market charactertsedvage spread. In this model,
firms act according to a decentralised strategwimch they aim to provide higher
wages and benefits to attract and maintain a desitabour force!® The overpricing
of labour and the associated surplus of workereggfirms additional leverage vis-a-vis
employees. This system has a self-reinforcing dayitim, as there is no incentive for
firms or workers to ‘opt out'® The result, however, is a dual labour markeeroft
results in very high wages for skilled workers (veh¢here is a shortage) coinciding

with low wages for low skilled workers.

13 Nils Elvander, " Two Labour Market Regimes in Serd Industrielle Beziehunged0, no. s
(2003): 147.

1 EIRO, "Sweden Industrial Relations Profile," Eueap Industrial Relations Observatory,
http://www.eurofound.europa.eu/eiro/country/swetem.

!> SwensongCapitalists against Markets : The Making of Laboarkets and Welfare States in
the United States and Swedpp24-29.

18 |bid., p25.
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In the solidaristic model labour is under-priced and, in a labour rark
characterised by wage compression, there is aagiemf workers. This reflects a
collective approach where unions - with the suppbegmployers - impose a ceiling on
the benefits and wages paid to work€rsThis results in wages being under-priced
subsequently leading to a scarcity of labour. &hser‘a queue of employers’ while
workers are scarce, giving labour organisationgh tiegree of bargaining power. The
tensions in this model pertain to the system noidm anatural equilibrium. In other
words, there is an incentive for firms to ‘opt oathd pay higher wages to attract
workers. In order for this system to work in thexdoterm, there needs to be co-
operation between employers and unions, and ameds¥ ‘cheating’. Cheating may
benefit the individual firm or individual workergut it comes at the expense of the
wider arrangement which benefits all parties.

Wage compression or solidarity was, however, pérwiger Rhen-Meidner
economic model that the newly emerging ‘Swedish &odas to draw heavily from.
The Rhen-Meidner model differs significantly froneaiclassical models of labour
relations, which have prevailed since the 1980&e ®bjective of the Rhen-Meidner
model is to raise low-skilled wages and limit highd wages to place pressure on the
businesses which were less profitable. The comsemguis that capital collects in the
most efficient industries thereby facilitating gribwv firms that are reliant on cheap
labour correspondingly go out of businéss.This, however, was only part of the
model.

In this model, the state has an important roleatilitating the transfer of labour
from declining to emerging industries by activelyp-skilling’ workers. Thus, an
underlying feature of the Rhen-Meidner model isaigyé¢ public sector, active labour
market policies (ALMP’sP, social welfare system, and a state that is adtivdriving

economic development. The result of this statgedrimodel was that the Swedish

7 1bid., p29.

'8 |bid., pp19-36.

19 Jonas Pontusson and Peter Swenson, "Labor Mafketduction Strategies, and Wage
Bargaining Institutions: The Swedish Employer Offie in Comparative Perspective,”
Comparative Political Studie&pril no. 29 (1996): 228.

2 Supply side investment, training, and relocatiosgpams to enhance labour mobility (Blyth,
2001)
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economy developed around core industries that wedium to high wage, and away
from low-skilled industry®*

The Swedish model of labour relations, however, bhasen subject to many
challenges and has not existed in any ‘pure’ fointes its formation in the early
twentieth century.It developed on top of a set of ideational fourmiai of the Rhen-
Meidner model. The Rhen-Meidner model was not gdmvdestined to become the
underlying theory behind the Swedish model, anderatesulted from the contestation
between certain groups. Before 1950 the SAP fadwan alternative model, the
Rubbestad modéf. By the late 1950s, within policy circles, the RHdeidner model
gained supremacy in government policy maKkihgThroughout the remainder of the
twentieth century the Rhen-Meidner model had becoaoresolidated in what we call
the ‘Swedish Model’, although there were also é¢fféo undermine the modét.

A labour offensive took place in the 1960s and ¥9ifOthe form of repeated
strike action, suggesting the model was not meedtiegwage demands of labouf®
Furthermore, the strikes reflected dissatisfactuith the structure of authority (such as
lack of union influence in the workplace) in firffs.In the 1980s and 1990s exporting
employers staged an offensive, led by the Engingdemployers’ Federation, with the
aim to decentralise the wage bargaining proceskey Tmanaged to shift the wage-
bargaining process from the national to industwelebut were unsuccessful in moving
it to the firm level?’

Alongside these factors, encroaching legislatios been identified throughout
these times. Despite this, minimum wages have ireedan the exclusive hands of the
social partners.

A liberalisation of regulations preceded the ecoicamcession during the 1990s
and an evolution of these corporatist institutiShdy the end the 1990s, many of the

core aspects of the Swedish Model had been relisstadh, with the new Industrial

21 Davidson;Two Models of Welfare : The Origins and Developnoéiiie Welfare State in Sweden and
New Zealand, 1888-198889.

2 Henry Milner and Eskil Wadensjo, ed&gsta Rehn, the Swedish Model and Labour Market
Policies: International and National Perspectii@shgate Publishing, June 2001). Chapter 1
2 |bid.

* |bid.

25 P8

26 P8

%" pontussor.abor Markets, Production Strategies, and Wage Banigg Institutionsp 226

2 Fritz W Scharpf and Vivien Schmidt, edSweden & Denmark: Defending the Welfare State irfaféel
and Work in the Open Econorf@xford: Oxford University Press, 2000).



The Laval Case: Background 39

Agreement of 1997 and the establishment of the dNati Mediation Office.
Institutional resistance to ‘substantive’ change abowed Sweden’s unique industrial
model to persist Importantly, although there was adjustment in ifgtitutional
framework, the ‘outcomes’ and ‘objectives’ of thevedlish model remained largely
unchanged. This new form of labour relations hastamed wage restraint and wage
solidarity in Sweden. There has been a rise iguakty, but this has been marginal:
Sweden is among the countries with the lowest wdiggibutions in the world. The
core elements of the Swedish Labour model have inredantact and in some cases
have been strengthenéd.

Thus, core features can be attributed to the Slwedadel of industrial relations.
Those underlying features are the Rehn-Meidner impalabined with a ‘centralised’

form of wage bargaining. They are:

(1) strong social partners and high levels of uisiation;
(2) political parties that do not deal with labonarket issues;
(3) wage formation which is decided by the soca@tmers; and

(4) the right to strike.

There are various ‘means’ to accomplish this, sashactive labour market policies
(ALMP) and public employment. The ‘ends’ of the sebare: high aggregate wages;
wage restraint (low distribution between wage eaamd employers); wage solidarity
(low distribution of income among wage earnersy sinong worker protection.

While the Swedish model of industrial relations h&en questioned in light of
the ECJ ruling, its legal basis is where the mairsion is identified. The next section

will discuss Swedish law relevant to the case.

3.3 SWEDISH LAW

The constitutionally guaranteed right to industiaation is crucial to Swedish

law. Constitutionally, all groups including tradenions and employer/employee

29 pontussor.abor Markets, Production Strategies, and Wage Banigg Institutionsp 226
¥ |bid. p 225
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associations can take industrial acttbriProvisions, however, exist to limit the right to
industrial action under certain conditions. Itganbe taken when a ‘peace obligation’
exists, in the form of a collective agreement, letwthe two parties. As a result, it is
illegal to take industrial action to alter an eixigt collective agreement (including a
collective agreement between foreign parties).

The Swedish government, however, has limited #ngriction by the law of Lex
Britannia. The law of Lex Britannia states thatdfmporary activities are undertaken
(typically by posted workers) industrial actionpermitted. In particular, this law has
made it unlawful to take industrial action agaitsbse involved in a collective
agreemenbnly if it relates to conditions of work that have a straegnection to the
Swedish labour market. The activity of posted woskie not considered to be strongly
connected to the Swedish labour market.

Thus, industrial action is classified by the Swhdisnstitution as a fundamental
right to citizens,unlessit infringes upon a collective agreement which khastrong
connection to the Swedish labour market. The compaaval was only undertaking
temporary work (with weak connection to the Swedmbour market) in Vaxholm,
thereby giving Swedish labour unions a right tiketunder Swedish law.

Lex Brittania is located in the 197&ct on Co-determination at Work (MBL).
This legislation deals with questions that arigerfithe relationship between employers
and employees. This covers the areas such asofigissociation, right of negotiation,
duty of negotiation, exchange of information, ohtign to maintain industrial peace,
notification, and damagé$.Another important piece of legislation in the Svséd
labour market is the 1999 Foreign Posting of Empésy Act (utstationeringslagen).
This Act outlines the provisions that were madeoider to make Swedish industrial
relations compliant with the 1996 Posting of Wosk&irective. The Foreign Posting
of Employees Act makes no mention of minimum wagegposted workers because it
was initially believed to be covered by the Lextmia clause in the MBL. What the

Act does include, however, are areas such as: hrleage, parental leave, and

31 Eklund, "The Laval Case," 203.

%2 |pid.

% 1976:580, "Employment (Co-Determination in the Wace) Act,” (Ministry of
Employment, 1976), Swedish Trade Union Confedemdli®], "The Act on Co-Determination
at Work,"
http://www.lo.se/home/lo/home.nsf/unidView/79A09AAX®97983C1256E510038D65B.
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discrimination®® With the relevant parts of the Swedish labour reankodel and

Swedish law outlined, the next section will discEssopean employment policy.

3.4 EUROPEAN EMPLOYMENT POLICY

The European Union consists of countries with digenational models of
industrial relations. Within this range of natibneaodels, Sweden can be characterised
as an ‘outlier’, perhaps alongside with Denmarkpedfically, out of the 27 EU
member states, 25 have either at least some forhegidlated minimum wages or
universal declaration of collective agreements. differences between Sweden and the
EU average are illustrated in Table 3.4 which iathe trade union density, workplace
representation, collective bargaining coveragerekegf bargaining centralisation, and
strike activity index. It is important to noteathall member states have some anomaly

in their industrial relations system, and Swedeamoisnecessarily the only outlier.

Table 3.2Sweden and EU25 Industrial Relation Indicators

Sweden(%) EU25(%)
Trade Union Density 77 25
Workplace Representation 86 53
Collective Bargaining Coverage 92 66
Degree of Bargaining Centralisatiob6 34
Strike Activity Index 3 9

Source:European Industrial Relations Observatory

While the process of Europeanisation has an impactational models, there is
no European model of industrial relations perlsés more useful is to define European
employment policy, so as to discuss its effect ational models of labour relations.

The European employment policy is centred on thoge areas:

1. combination of the ‘Community method’ and EU regoig model;

2. social dialogue and law via collective agreemendt a

3. the European Employment Strategy (EES) and the Qyethod of Co-
ordination (OMC).

34 1999:678, "Foreign Posting of Employees Act," ifidiry of Employment 1999).
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Commentators have observed that employment paiitlgd European Union has
often been closely linked to social policy develemti® It has been most successful at
producing ‘negative’ integration or ‘harmonising vdowvards’; in other words,
European employment policy has liberalised aspefcBuropean labour markets. It
has been less successful at ‘positive’ integratitmilding institutions - in particular,
creating a ‘social Europe’. This is particularlyetcase as employment policy has
largely been under ‘unanimity’ voting, rather tHgnalified majority voting’ (QMV) in
area of market deregulation. However, there has e ongoing dispute over the
ability to deliver a coherent policy plan as tofus delivery has been experimental and
have changed over time.

An important aspect of area one, the combined camtgnumethod and EU
regulatory model, is its focus on legislation aeddlistic modes. This is in contrast to
Sweden which has relied upon co-operation betwkersocial partnerS. Area two,
social dialogue and law via collective agreemendyed this initial focus, however, it
retained a legalistic manner. Here, the legistaixoposals were moved to the method
of law through collective agreemefit.Area three, in contrast has used ‘soft’
mechanisms of labour co-ordination, through the obeéhe Open Method of Co-
ordination (OMC) and the European Employment Sgra{&ES). Here, states are not
legally bound to any instruction, rather monitorimgmember states aims to encourage
compliance”® The EES aims to increase cooperation among aatorsrdination of
national employment policies, and convergencelwdua market outcomées.

Another important point is that overarching pol&td the EC aim to create a free
market of labour, capital, and technology. Thiggasts there has in general been a
bias toward the neo-liberal approach, where latamgd moves freely with minimal
barriers from government. And where interventisnpermitted, this is generally
reserved by the state giving it a monopoly in gngutation of the labour market.

In summary, the three core aspects of Europeanogmeint policy can be

characterised as follows. First, it aimscm-ordinatediverse labour markets under a

% Helen Wallace, William Wallace, and Mark A. Pokaeds. Policy-Making in the European
%Jenion (Oxford ; New York: Oxford University Press, 200280.
Ibid.
*"Ipid., 301.
%8 |bid.
%9 |bid.
“1bid., 302.
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single umbrella. Second, European employment ypblis a legalistic nature. Where it
regulates the labour market, it does so using lE@s through state implementation.
And third, it has diberal character and seeks to create a single marketabmut

(alongside capital, services, and technology) witthie EU with minimal obstacles.
From here, the next section will discuss the rale¥C law and how it is applicable to

the events of the Laval dispute.

3.5 EC LAW

EC law will be discussed in two main themes: thestidg of Workers Directive,
followed by the EC Treaty. EC law provides an imiant background to the Laval
case as it explains why the Swedish industriatioela model has come into question
by the ECJ.

The Posting of Workers Directive (96/71/EC) wasabbshed to provide a legal
framework in which EU countries can determine munm conditions for posted
workers. Posted workers are temporary labour sergnother member state for a
limited period of time (usually a maximum of 4 wegk The Directive was first
proposed in 1991 and only finalised in 1996 aftademlsive debate between member
countries over its contefft. The core purpose of the Posting of Workers Diveds to
ensure minimum standards and equality of treatnmetite free movement of services
and competitio’? Many problems have been associated with the pisiisg of the
directive into member-state law, particularly irsering it is consistent with EC latd.

The mechanism used in Sweden to ensure minimurdastads for posted workers
was found to be in conflict with the EC Treaty. eltension stems from the breach of
four core articles of the EC Treaty: Article 12 tidle 49, Article 50, and Article 234.

An important aspect of the EC treaty is the prilecggainst discrimination on the

grounds of nationality:

“LJan Cremers, Jon Erik Dglvik, and Gerhard BoscbstiRg of Workers in the Single Market:
Attempts to Prevent Social Dumping and Regime Cditipe in the European Union,"
Industrial Relations Journa38 no. 6 (2007): 524-25.
2 Anonymous, "European Communities: Posted Workeagt[Strengthened European
Industrial Relations Revie®36 (Sept 1993): 22-25.; Anonymous, "No ProgresPasted
Workers,"European Industrial Relations Revi@s5 (April 1995): 2.
43 Cremers, Dglvik, and Bosch, "Posting of Workerthia Single Market: Attempts to Prevent
iocial Dumping and Regime Competition in the Euasp€nion,” 527-28.

Ibid.
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PART ONE PRINCIPLE®rticle 12

Within the scope of application of this Treaty, amithout prejudice to any special
provisions contained therein, any discriminationgoounds of nationality shall be
prohibited.

The Council, acting in accordance with the procedeferred to in Article 251, may

adopt rules designed to prohibit such discrimimatio

As discussed in the Swedish law section, Lex Bridtastates that the rules for
industrial action depend on whether the collecageeement has a strong link to the
Swedish labour market or not. In other words,atédht rules apply depending on the
‘nationality’ of a collective agreement. This idiscrimination’ under prohibited by
Article 12.

Another important feature of the EC treaty is thigcke of the free movement of

services:

CHAPTER 3 SERVICES Article 49

Within the framework of the provisions set out eloestrictions on freedom to provide
services within the Community shall be prohibitedéspect of nationals of Member
States who are established in a State of the Coiitymather than that of the person for
whom the services are intended.

The Council may, acting by a qualified majority @proposal from the Commission,
extend the provisions of the Chapter to nationbsthird country who provide services

and who are established within the Community.

In other words, the article prohibits any organiabr actor from restricting the
freedom of a company in one member state to proselwices in another. This
suggests that Swedish trade unions cannot prevavdl lfrom providing services in
Sweden. Article 49 contradicts the Swedish cortstituthat gives unions the right to
undertake industrial action against employers watilective agreements of little
connection to the Swedish labour market. As a télsig tension is a highly contentious
issue. Lex Brittania aims to prevent the ‘unfa@iompetition posed by foreign labour
subject to few minimum standards. From an EU peothpe, however, prevention of

unfair competition in this way restricts the freevement of services.
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While Article 49 limits actors (such as trade urspfrom restricting the freedom

of services, Article 50 suggests that the stateirgrose some minimum standards on

foreign workers:

CHAPTER 3 SERVICES Atrticle 50

Services shall be considered to be "services" withé meaning of this Treaty where they

are normally provided for remuneration, in so fatley are not governed by the
provisions relating to freedom of movement for gaazhpital and persons.
"Services" shall in particular include:

(a) activities of an industrial character;

(b) activities of a commercial character;

(c) activities of craftsmen;

(d) activities of the professions.

Without prejudice to the provisions of the chaptdating to the right of establishment,

the person providing a service may, in order t@alatemporarily pursue his activity in

the State where the service is provided, undesdhnge conditions as are imposed by that

State on its own nationals.

In other words, minimum standards may be enforgeithd state but must be the same

as what is imposed on its own nationals. The ingpdrdistinction to note is that while

Article 49 limits restrictions on the freedom of\dees, Article 50 gives the state — not

mentioning the social actors - some power to imposeémum condition.
Article 234 proves important as it states thatriptetation of the EC laws

ultimately falls on the ECJ:

SECTION 4 THE COURT OF JUSTICE Article 234

The Court of Justice shall have jurisdiction to egiva preliminary ruling
concerning:

(a) the interpretation of this Treaty;

(b) the validity and interpretation of acts of thstitutions of the Community and
of the ECB,;

(c) the interpretation of the statutes of bodidaldished by an act of the Council,

where those statutes so provide
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The ECJ has the discretion to interpret the meaoiribe treaty, and therefore is
ultimately accountable for deciding whether EC ational legislation will dominate in
the case of a dispute. Furthermore, the ECJ hagetiion to protect the ‘public
interest’ where workers’ rights will be marginalis¢for example to stop ‘social
dumping’)® If the ECJ enforces its discretion to protect thublic interest it may
allow national legislation to override EC law whérwill harm the local population.

Thus, the EC treaty prohibits any organization froestricting a company’s
freedom to provide goods and services to anothesta®; it further encourages the
free movement of labour, and prevents discrimimatio the grounds of nationality. An
important aspect of the EC treaty, however, is diseretion given to the ECJ to
interpret how these prohibitions will be applied eyhthey conflict with national
legislation.

The Swedish model and Swedish law on the one tardlEU employment law
and EC law on the other, has been the core cordfiche Laval case. With this
outlined, the next section will discuss and defime ECJ ruling. This is a prerequisite
for understanding and explaining the positions ltd social partners that will be

examined in the following chapter.

3.6 ECJ RULING

The ECJ ruling has been interpreted in varying wa@n a basic level, these
different interpretations may contribute to expiagnthe importance of this case. In
particular they may demonstrate why the case hasertbsuch emotional sentiment and
stimulated strong public debate within and outeii8weden. As with many important
legal rulings, the complex and legalistic naturelef Laval judgement leads to some
difficulty in interpretation, particularly when asssing its broader implications.
Among certain groups, particularly legal circlds tuling has been received with little
animosity and general clarity in its provisionsth€s groups however, such as political
parties and social partners, have expressed aelegmutrage highlighting perceived

contradictions and violations embedded in the junkye’®

> Eklund, "The Laval Case," 205.
6 Swedish Parliament, "The Current Debate: The RighfTrade Unions in the Eu,"
(Parliamentary Protocol, 2008, May 12). SwedisHi®@aent, "Response to Interpellations
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The following section will explain how the Europe@nourt of Justice ruled in the
Laval Case (C-341/05). Two core areas of the rulmigbe expanded upon. First, this
section will explain why the methods used by thee@igah trade unions, with the stated
objective of prevent social dumping, were deemiegjitimate. Second, it will further
explain the ruling concerning Lex Britannia.

The first issue is the compatibility of the Posttbrkers Directive with the
industrial action used by the Swedish trade undunsng the Vaxholm dispute. The
ruling on this issue is explicit. It specificalljates that the PWD does not allow a trade
union to take industrial action to forcreign companies to sign a collective
agreement’ The emphasis here is on the nationality of then.firWhile collective
action cannot be used for this purpose, other nptéze available under the PWD.

The ECJ ruled that Sweden had not used the fudinéxif the options available to
it to protect itself against social dumping. Thaurt stated that there is room for
protection against social dumping in Article 3(by (aw, regulation or administrative
provision, or by universally declared collective regments) and Article 3(8)
(alternative options outside universally declarelective agreements). Highlighted in
the Committee Terms of Referendee options available for use by Sweden in Agticl
3(8) are by means of collective agreement whichgareerally applicabler concluded
by the most representative employers and labour orgaitigatin an ared® This is

supported by the paragraph 68 of the legal judgémhbich states:

It must be noted, in this respect, that since timpgse of Directive 96/71 isot to
harmonise system®r establishing terms and conditions of employmienthe
Member States, the latter dree to choose a system at the national lewdth is
not expressly mentioned among those provided faham directive, provided that
it does not hinder the provision of servitetween member stat&gltalics added

by author]

2007/08: 624, 560, 561, 562, 563 and 582 on Issne¢le Occasion of Laval and Ruffert
Cases," (Parliamentary Protocol, 2008, May 13)iidae Bjorklund, "Lavalmal Vacker Heta
Kéanslor (Laval Case Arouses Hot Feelingf)dgens Nyhete2008, April 23, Christin
Johansson, "Eu-Hot Mot Kollektivavtal NonchalerasRegeringen (the Eu Threat to
Collective Agreements Ignored by Governmeri)dgens Nyhete2008, August 18.

" European Court of Justice [ECJ], "Judgement ofdbert (Grand Chamber)," ed. European
Court of Justice (2007), paragraph 121.

8 An area may be defined as a geographical areafession or industry in the first instance.
In the second instance it refers to the natioraitdey.

49 [ECJ], "Judgement of the Court (Grand ChambeRragraph 68.
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In other words, the ECJ does not prohibit statesnfiprotecting themselves
against social dumping outside of legislative meahkr does it rule that industrial
action cannot be undertaken by the social partaeis tool to prevent wage dumping.
Instead, the judgement bars unions from using imidisction to force companies to
sign agreements that are not transparent (clearstand conditions). This lack of
transparencyandpredictabilityis where the incompatibility has arisen. As statetthe
ruling, Sweden is free to find a mechanism so lasdt is transparent, predictable and
does not impede the free movement of services.

A further implication of the ruling is that a statannot demand from foreign
posted workers more than what it outlined as tledltore’ of the directive in Article
3(1)>° The judges ruled that public policy, in Articl€lB), cannot be used in this case
to extend the ‘hard core’ of the PWD because ttatdens are not ‘bodies governed by
public law’ >

A further aspect of the ruling is identified betweggaragraphs 95 and 110 of the
original judgement by the court. These too havenbmlentified in the Terms of
Reference to the Claes Stréth investigatforiThe ruling makes specific reference to
whether or not collective action is a fundamengtitrthat can override the ‘freedom of
services’. The judgement states that industrigsdads considered a fundamental right
which can override the freedom of services (Art&®, if it is for the purpose of public
interest>® This classifies the protection of domestic workemsn social dumping as
being in the ‘public interest”

In the Laval case, however, the court ruled that timions were asking the
foreign company to sign a collective agreement wihient far beyond the prevention
of social dumping® The conditions regarding minimum pay were nohgparent and

subsequently could not be used as a justificatiothe public interest criteri®. In

**This is highlighted in the Committee Terms of Refare.

*! Ministry of Employment, "Committee Terms of Refiece " (Consequences of action in

ggsponse to the Laval judgment; decision at a Gowent meeting on 10 April 2008), 3.
Ibid., 4.

*3[ECJ], "Judgement of the Court (Grand Chambe®Rragraph 103.

> Employment, "Committee Terms of Reference ", 4.

5 [ECJ], "Judgement of the Court (Grand Chamberagraphs 108-10.

*% |bid., paragraph 110.
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other words, the demands made on the foreign coympant beyond the ‘hard core’ of
Article 3(1) of the PWD.

The second issue ruled by the ECJ concerns thé tighindertake industrial
action. Particularly it assesses whether a collectigreement can be enforced by a
trade union (in the form of industrial actiof).In the ruling, the court prohibits unions
using industrial action as a tool to enforce natidaws®

Specifically, the judgement decided that Lex Bniiandiscriminates on the basis
of nationality rather than the content of a coilestagreement. Lex Britannia rules
that any obligations which are decided in a foreigamber country via collective
agreement are illegitimate in Sweden. In otherdspthis law defines all foreign
collective agreements which are formulated outsid8weden null and voitf. While
this may have the effect of impeding social dumpihgoes beyond, by discriminating
against all foreign collective agreements irrespeatf its content.

For the purposes of the study, there are four loéytpto the ECJ ruling: first, the
PWD does not allow trade unions to force foreigmpanies to sign a collective
agreement. Sweden had not used all of the optiesitable to it to protect itself from
social dumping. Second, demands cannot be madenthelye ‘hard core’ of the PWD.
The Swedish unions’ collective agreements wereddoanbe insufficiently transparent
to meet the ‘hard core’ of the PWD. Third, the &bwase did not meet the criteria of
issues of public policy, public health, or publiecarity for the ‘hard core’ to be
extended. In this case, therefore, industrialoactiid not qualify a fundamental right
that would override the freedom to provide servicé®urth, the ECJ found that Lex
Britannia distinguishes on the basis of the 'nality' of a collective agreement,
thereby violating EC non-discrimination rules.

The courts findings against the Swedish model tedurom complex interplay
between events, the Posting of Workers Directié¥{®EC) and the EC treaty. The
justification has been confined to a core collectwd articles: Articles 3(1), 3(8), and
3(10) of the Posted Workers Directive; and Articl@sEC, 49 EC, 50 EC, and 234 EC
of the EC treaty.

*"|bid., paragraph 112.

%8 |bid., paragraph 121.

9 Employment, "Committee Terms of Reference ", 4.

%9 [ECJ], "Judgement of the Court (Grand Chambe®ragraph 113.
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This ruling brings to fore the role of unforeseamsequences. The Posting of
Workers Directive was written and agreed upon igoatext in which such a dispute
had not yet been experienced. When it was writieh996, the Eastern Enlargement
was not necessarily forecasted. As a result theesssassociated with widening
integration (as distinct from deepening integratioauld not have been addressed in
it.%

The ruling highlights some of the claims made om 8wedish side, particularly
by the social partners, that there is a deficikmbdwledge within the European Union
regarding the complexity of the Swedish systenndtistrial relations. In short, a great
deal of work would be needed to make all collecti@greements in Sweden
‘transparent®® Collective agreements are often extensive doctsrteat merely have
a set of guidelines, rather than the raw numen@dles required to make them
transparent. This is despite claims made at thiefdean level that the Swedish model
and the Posted Workers Directive are in fact coibfgat This may provide an
explanation ofwhy Sweden did not make any references to minimwages in the
Swedish Foreign Posting of Employees Act, 1999: dyxstem of Lex Britannia was
believed by some to be sufficient.

The legal complexities surrounding the ruling maétkdifficult for some actors
(such as smaller organisations or individuals)rtwaate well regarded positions on it.
This tends to restrict official debate over theingl to elites and peak-level
organisations

As a result, there is some confusion by actors exteat the ECJ has in ruled in
this particular case. Actors have different idefisvhat the decision said, and as a
result prescribe different remedies. This is furtbempounded by the complex debate
over potential options for remedying the issue, #&mgir consequences. The next

section will provide background on the three maamiings of the ECJ.

®1 The ‘writing was on the wall’, however, after th893 Copenhagen Declaration.
82 Official 2A, "Interview " (Swedish Agency for Gernment Employers [SAGE], 2008,
October 14), Claes Strath, "Interview," (NatioNidiation Office, 2008, October 30).
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3.7 DIFFERENT FRAMES IN WHICH TO VIEW THE ECJ RULI®B!

At this point, it is useful to distinguish betwedifferent actors’ views on the ECJ
ruling. Before doing so, it is important to notet the above discussion is somewhat
simplified.

It is difficult to find a single authoritative ineretation of the ruling as it is not
singular, but rather a collection of interrelatedigements. Due to the fragmented
nature of the ruling, different actors may emptasigferent parts of it depending on
their interests. Different interpretations may alsssult intentionally, to make a
particular argument, or unintentionally due to angee misinterpretation. The
following section, will address the different ways which the ECJ ruling can be
viewed.

To begin, this thesis makes no claim that this liypp exhausts all frames
through which this ruling can be viewed. Nor ddeslaim that these are the exact
ways in which the actors view the ruling. Rathérsats out three broad perspectives
that illustrate the diversity of actors’ perspeetiyv Furthermore, it is important to
clarify that the perceptions and frames of thengilchange over time, particularly as
actors invest more resources toward uncoverinqitfaces of the ruling. Therefore,
while the views of some actors have remained lgrgeichanged over the entire
duration from the judgement in December 2007, sthmmve shifted to differing
degrees. To illustrate this, the following sectiaifi illustrate three frames that will be
used in this study: (9implified (2) narrow; and (3)wide.

The simplified frame is one often utilised by individuals andoastwith only
passing concern, or those who do not possess @ degree of information about the

issue. This view can be summarised as follows:

The ECJ ruling states that foreign companies cam came to Sweden and work under

home conditions.

This frame places focus on the immediate outcom¢hefruling. While not
exhaustive, does hold some basic explanatory nadttipugh it is factually incorrect in

some ways. It does, however, illustrate the immedidfect of the ruling, and has been
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used by actors such as the media, politicians asldical parties, and in public
discussiorf?
A second framenarrow, pays greater attention to the specific componeintiseo

judgements that were made by the ECJ. This viewbeassummarised as follows:

The ECJ ruling states that a country cannot usesiniél action to prevent social-
dumping (and to keep out low-wage firms). They, d&m@wever, able to use legislated
minimum wages, or extension of collective agreeméatga-omnes) to combat social-

dumping.

The third framewide, reads a broader scope into the ECJ judgemenrdlioveds a
greater degree of room to be made at the natiemal Wwhile still being consistent with

EC law. This view can be summarised as follows:

The ECJ ruling states that a country cannot use indilisiction, in the same manner as
during the Laval dispute, to prevent social-dumpiagd to keep out low-wage firms).
There may be room in Article 3.8 of the PWD to fiadsolution in the autonomous
collective agreement model. The options of legéslaminimum wages, or extension of
collective agreements (erga-omnes) to combat sdaiaping have not been ruled out by

the ECJ either.

Thewideframe, like thenarrow frame, views legislated minimum wages and the
extension of collective agreements as legitimatechapisms to combat social
dumping. It has the view, however, that the PoS¥edkers Directive allow Sweden to
find solutions that will impose minimal change dre tSwedish model of industrial
relations.

Most of the social partners investigated in thisstk employ either wide or
narrow frame. Actors that hold aimplified frame continue to exist: in particular,

politicians and political parties have utilisedstfiame when communicating ideas and

®3 Swedish Parliament, "Response to Interpellatior7Z483 on the Investigation in
Response to the Laval Case," (Parliamentary Pogta608, March 10).

Anonymous, "Sweden Disappointed by Eu Rulinthé Local2007, Dec 18 , Anonymous,
"'Free-for-All' to Follow Eu Ruling,The Local2007, Dec 27
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proposals concerning the Laval ruling to the pyblimedia, and political
representatives.

The next section will define the four core optiotigat are found in the
discussions between the social partners. Defitlinge options is necessary in order to

understand what the social partners want for thedarelations in Sweden.

3.8 DEFINITIONS: LEGISLATED MINIMUM WAGE, ERGA OMNE,
EXTENSION MODEL, AND STATUS QUO

There are a range of options being considered bysatn Sweden on how to
respond to the ECJ ruling. The options availablidé social partners and actors within
the Swedish model are generally restricted to twbeees: first, changes at the
European level; and second, changes at the natiewell Options for change at the
European level include defiance of the ECJ ruling axit from the EU. Exit from the
EU, however, has not been advocated by any signifiactors. Other options have had
some support, although they tend to be marginaligddn large actors. The spectrum

for change at the European level is outlined below:

(1) defiance of ECJ and exit from the EU;
(2) re-working of the Posted Workers Directive; or

(3) linking of the Laval case to the Lisbon tregdification.

It is the options for change at the national levewever, that have received the

greatest attention from the social partners. THanges proposed on this level are:

(4) legislated minimum wage;

(4) ergaomnes;

(5) extension model; or

(6) status-quo (liberalisation for foreign workeasid the Swedish model for

Swedish workers).
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The term ‘minimum wage’ is widely used and is sobjeéo competing
interpretations. In addition, there are many in§thal mechanisms that can be used to
achieve minimum conditions. Of particular concéonthis study is that different
mechanisms have varying degrees of state involventeis is highly relevant when
assessing change to the Swedish model. As distwsadier in this chapter, the
‘Swedish model’ of industrial relation has wagdisgtpractices that exclude the state.
Thus, an increase in state involvement would bébatantial change to the model.

This section will define the main mechanisms fogeaetting, particularly those
options which have been discussed by the sociahgyarin the context of the Laval
case. Four potential mechanisms will be discusskd.first two,legislated minimum
wagemodel and the xension of collective agreememibde| are outlined in Article
3(1) of the Posted Workers Directive. The thirtegary, theAutonomous Collective
Agreement Models the most ambiguous and has attracted the gtdetes of debate;
it draws upon Article 3(8) of the Posted Workersebtive. The fourth option to be
outlined is theStatus-quaoption. Within each of the four main types, a gréeal of
diversity exists. This section presents a sampl¢hisf diversity, however, does not

claim to comprise an exhaustive fit.

Legislated Minimum Wage

The legislated minimum wage model is in widespremsg as a regulatory
mechanism throughout Anglo-Saxon countries, suchNaess Zealand, Australia,
Canada, US, and UK. However, a great deal of dityerexists between these
countries, particularly regarding the following: lightions for consultation; review
periods; and which actors can make recommendations.

Typically, in the above countries, legislated minim wages are a single
minimum floor. They do not, however, necessagket this form. A range of minimum
wages may exist within a single country dependingfactors such as occupation,

industry, age, region, length of time in a compamd full-time or part-time status.

% For a more comprehensive overview see: Franz @raxid Martin Behrens, "Collective
Bargaining Coverage and Extension Procedures,"de&anmo Industrial Relations Online (EIRO)
http://www.eurofound.europa.eu/eiro/2002/12/stuay2t1 2102s.htm. Frapis Eyraud,The
Fundamentals of Minimum Wage Fixi@@eneva : International Labour Office, 2005).

% Eyraud, The Fundamentals of Minimum Wage Fixi317.
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Three broad methods of wage setting are identifigdlateral government
decision; government decision in consultation vetme or all of the social partners;
and recommendation to the government from a spseibody”*

Each method has different ramifications for theeleand number of minimum
wages that may be set in a particular country. hEzcthese factors will in turn be
influenced to a different degree by politicisatiomnimum wages as an electoral issue,
or being subject to lobbying) and the institutionahstraints involved in passing new
legislation.

The key feature, however, of all legislated minimwage processes, is that
minimum standards are set by the governnfénThis may be in the form of changes
coming directly from the government, or from an @ipped committee delegated with
that responsibility® The second option of extending collective agreeméypically
involves even less state involvement, albeit dififérdegrees exist depending on the

variant used.

Universal Declaration of Collective Agreements or rg& Omnes

(Allmangiltigforklaring)

Extension procedures for collective agreementsbeaconceived of in two ways:
narrow and broad. The narrow use of universaladatibn of collective agreements is
a common extension practice widely used among Ebhlmee states. This mechanism
legally makes applicable collective agreementdlteraployers and employees that do
not belong to a respective trade union or emplogsssciatioi’® This generally occurs
within a single sector, and is useful in countttest have low levels of union coverage.

A wide variety of procedures exist to extend aexilve agreement. In countries

such as Austria and Finland, the social partneterohine the conditions in a collective

®®|bid., 14-15.

*"bid., 16.

® The variation in who initiates and approves minimuages gives an indication of
the level of state involvement. Thus, legislatédimum wage setting might have a
high level of state involvement. An example of tisishe US where it is a unilateral
decision and there is no obligation to consultsbeial partners. In contrast, Japan is
an example of a legislated minimum wage with loatesinvolvement. Here, the
government can approve the minimum wage rate dtdy a recommendation by a
specialised body.

% Traxler and Behrens, "Collective Bargaining Cogerand Extension Procedures."



The Laval Case: Background 56

agreement and extension occurs automati¢allin others, extension may come at the
request of the social partnétdn other scenarios, a collective agreement may bal
extended at the request of the governmefit.many cases countries use a combination
of the above examples.

In addition to this there are often minimum cri¢ethat need to be met before a
collective agreement can be extended, whether aiicaitly or from the initiative of a
legitimate party. In other cases, there are mamum conditions and extension occurs
automatically. A common criteria, however, is tlilag¢ collective agreement to be
extended needs to be representative within a $paettor. In many countries, such
as Greece and Germany, the collective agreemenidsltover at least 50% of the
respective sector prior to extensidn.The most common extension procedure is to a
particular sector, however, it can also be appiess a geographical region.

Another nuance with regard to the erga omnes déctle agreements is what
parts of the collective agreements are extended.madny examples it is the entire
collective agreement, but this does not need tthbecase. In the case of Denmark,
only the areas with specific regard to EU directare extendef Ireland uses an
approach where the only clauses extended are thaseegard minimum wages and
working conditions® This is of relevance to Sweden, and it is likélys type of
application would be followed rather than a systhiai extends the whole collective
agreement.

Thus, while a degree of diversity exists within theiversal declaration of
collective agreement model, its core features aitger explicit. It involves extending
all or part of an existing agreement across a Qadai sector or region given certain
criteria are met.

These variants of both the legislated minimum wage the universal declaration
of collective agreement mechanisms are consistéht&C law and are supported by

Article 3(1) of the Posting of Workers Directivérticle 3(8) allows for a system that

0 bid.
1 bid.
2 bid.
3 Ibid.
™ Ibid.
™ Ibid.
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is not explicitly outlined in Article 3(1), so longs the provision of services between

member states is not impedéd.

Extension Model (Autonomous Collective Agreements)

The definitions of the legislated minimum wage modnd the system of
universal declaration are clearer than those ofekiension model’. The third group of
options arise primarily from Article 3(8). Due the predominance of universal
declaration of collective agreement and legislatathimum wages being used
throughout Europe, this ‘third way’ is less deveddpand, as a result, there is more
uncertainty concerning its definition. It was daniglly created for the use by countries -
Denmark, Sweden, and Italy - that did not haveeeitf the first two mechanisms.

This section will outline two variants of this ‘thiway’: theextension modgand
its subset, theautonomous collective agreement moddlhe autonomous collective
agreement model allocates wage setting to the Isparéners and excludes the state.
Thus, it acts as a voluntary system where bothssafelabour and capital bargain
minimum wages which are set out in collective agrests. This system deviates the
least from the ‘Swedish Model’ and in some respéstenly making small adjustments
to ensure compatibility with EC law.

In the autonomous collective agreement model, tradens can force firms to
sign a collective agreement through the threahdtistrial action. This mechanism to
enforce minimum conditions is important for twoseas. Firstly, it is working outside
of legislation to regulate minimum conditions foorkers. The legislated minimum
wage model and erga omnes principle both use ladtlae creation of law on these
cases lead to a rigidity in what are minimum cdodg. The autonomous collective
agreement model is more fluid, allowing minimumnstards to be ‘flexible’ so long as
agreement is reached between the employer and geepiepresentatives.

Secondly, the autonomous collective agreement maoke$ involve the state in
the wage setting procedure. The conditions forkexs are set purely on the basis of

negotiation between the social partners. In otherds, the mechanism to enforce

% [ECJ], "Judgement of the Court (Grand Chamberagraph 121.
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minimum standards is not through ‘state’ powerheatit is through the use of
industrial action by representative groups.

In order for the autonomous collective agreementiehdo be compatible with
EC law, it must also meet a number of other cherimtics!” A trade union, in some
cases, can force a company to sign a collectiveemgent. The criteria for permitting a
union to do this, however, cannot be based on thgomality of the collective
agreement. Trade unions can only make demandsicong minimum rates of pay,
including overtime raté®

In summary, the voluntary and collaborative feaduref the autonomous
collective agreement model distinguish it from flst two models. The next model,
the status-quo option, also contains some of imufes, albeit with important

differences.

Status-quo

The key distinction between thstatus-quo modeland the autonomous
collective agreement modisl that unions are unable to use industrial aabierioreign
employers who enter Sweden on a foreign collecigeeement. This includes
situations where minimum standards in the foreigifective are below those generally
acceptable in Sweden.

The status-quo option still allocates wage settmghe social partners, at the
exclusion of the state. The distinction to theoaotmous collective agreement model,
however, is that wage setting is no longer a ‘mahgmetween Swedish trade unions
and employers. In the status-quo option, wagéagepirocesses are open to unions in
all EU countries when concerning posted workers.

Swedish unions can still force firms to sign a eclive agreement when no
previous agreement is in place. If a firm hasléectve agreement with a foreign trade
union, however, no industrial action can be tak€hus, the status-quo option suggests
the same wage setting system for domestic workdrsterms of posted workers,

however, a very new system of wage setting is dutced that is European wide.

" This is if the Laval ruling is framed in the ‘widgense. See Section 3.5.
8 This is also the case for legislated minimum waayebextension of collective agreements.
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Figure 3.1 provides a diagram for what each offthe wage setting models
would mean for Swedish industrial relations. Itludes a distinction between its

impact on domestic workers, versus the impact atgaoworkers.

Domestic Posted
Workers Workers

> Change
External Swedish
Shock: Model
ECJ
Laval >
ruling )

> No Change

Figure 3.1FFour wage setting models

3.9CONCLUSION

The aim of this chapter has been to provide theswry contextual information
and definitions so the remainder of the analysis loa undertaken. It outlined the
details of the event and action taken by Swediabetrunions that stopped the firm
Laval from using posted workers under foreign dfemive agreement.

The dispute was the result of tension between thedh model and Swedish
law on the one hand, and EU employment policy a@ddgv on the other. The chapter
defined the main features of the ‘Swedish modelhtdude: strong social partners and

high levels of unionisation; political parties ttdd not deal with labour market issues;
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wage formation which is decided by the social padnand the right to strike. The
parts of Swedish law that underpinned this modetewiie constitutional right to
industrial action, Lex Britannia, and the Foreigrsfthg of Employees Act). European
employment policy aimed to co-ordinate labour merkevas legalistic, and had a
liberal character. The core aspects of the ECrédgvant to the Laval case were found
in Articles 12, 49, 50, and 234 of the EC Treaty.

This background provides a framework under whi@hfthal European Court of
Justice ruling can be understood. The chapteinedticore areas of the ruling. The
ECJ ruled that trade unions cannot fofoeeign companies to sign a collective
agreement. Furthermore, Swedish law has not Ylgtdsed all the tools available. In
addition, the collective agreements pushed by thdet unions were not sufficiently
clear and as a result, the demands were unjudyifmbde beyond the hard-core of the
Posting of Worker Directive. Finally, the courled that Lex Britannia discriminated
on the basis of nationality and did not meet thieiga for the hard core of the Posting
of Workers Directive to be extended.

This ruling was not received and interpreted umilgr by all members of the
Swedish social partners. Different actors teokplified narrow, or wide views The
distinction between narrow and wide is importanttiaes wide frame sees additional
options as compatible with EC law. The narrow ripttetation views these options as
inconsistent with EC law, particular the autonomousdel of collective agreements.
The final part of the chapter defined the optionssidered important by the social
partners.

With this contextual information in place, the nesthapter will assess the
competing tensions within the Swedish model in oesp to the ECJ ruling. It will
look at what different actors (both labour and esgpts) want for the Swedish model,
and illustrate the tensions that exist between thénom here the study will be able to
determine whether what we observe is change oimeotyt In particular, the study
will be best able to determine which of the thewrief institutional change
(convergence, punctuated equilibrium, or incrememsasformation) best explain the

dynamics within the Swedish model in response ¢d&8J ruling.
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A4

Positions Taken by the Social Partners

The preceding chapter provided the necessary bawkdrinformation in order
for the remainder of the study to be undertakenoutlined the ‘Laval’ dispute and
assessed the perspectives of Swedish and EuropeanTlhe ensuing ECJ ruling was
defined, as well as the competing frames in whighrtiling can be viewed. In addition
the previous chapter defined the Swedish modehddistrial relations and European
employment policy. And for the purposes of thisptlg, it presented an overview of
the main positions that have been taken by the Btvedcial partners.

From this starting point, this chapter will now ess the positions of the peak-
level social partners. These consist of the twrpdvate and public sector employers
associations: the Confederation of Swedish Enw#pand the Swedish Agency for
Government Employers (SAGE). From a labour peitsgecthis section will discuss
the positions of the three main trade union orgditas: Swedish Trade Union
Confederation (LO), Swedish Confederation of Preifgsal Employees (TCO), and
Swedish Confederation of Professional Associat{@®#sCO). In addition to these peak
level associations, affiliate members will also ipeluded in the analysis where
necessary. To maintain the anonymity of officiaségrviewees will be referred to by a
number and letter as outlined in Table 4.1 below.

In response to the ECJ ruling, the social parthake put forth different options
for changing (or preserving) the Swedish modehdiistrial relations. Previous studies
suggest that there are conflicting view points logse topics. Furthermore, competing
explanations exist for how and why the tensiond aiise. For example, employers
could attempt to undermine labour unions, or ashgdide the interests of unions to

promote mutual interests.
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Table 4.1nterview Representatives and Organisations

Representative Peak-level organisation Affiliatg@nisation
Official 1A * Confederation of Swedish
Enterprise
Official 1B * The Association of the
Swedish Engineering
Industries
(Teknikféretagen)
Official 1C » Electrical Installer
Organization (EIO)
Official 2A « Swedish Agency for
Government Employers
(SAGE)
Official 3A * Swedish Trade Union
Confederation (LO)
Official 3B * Trade Union of
Commercial Employees
(Handels)
Official 4A » Swedish Confederation of
Professional Employees
(TCO)
Official 5A  Swedish Confederation for
Professional Associations
(SACOQO)

This chapter will take a four fold approach andeassthe views of the social
partners on the main options: the legislated minimuage model, the erga omnes
model, the extension model (autonomous collectigee@ment), and the status-quo
option. These competing options will affect theeglish model in different ways and
indicate what type of change is expected. As tiegipus chapter outlined the criteria
for change, this section will illuminate the pregsufor change within the model.

To begin, this chapter will briefly discuss theuratof the positions of the social
partners, in particular how they have evolved dliercourse of events. Second, it will
assess the legislated minimum wage option. Thiseionly model of the founotto be
included in the Claes Strath investigation. Itlwdbk at the competing arguments for
and against a minimum wage. Third, this chaptdrl@ok at arguments for and against
the erga omnes model, which is perhaps the mostoffean’ of all the options
available. The fourth section of the chapter @ificuss the views on the autonomous
collective agreement model. This is the most widalyeed upon model, but it also the
most controversial: particularly as to whether tbigtion is actually possible, and
whether it can be kept consistent with European lae final section will discuss the

status-quo option.



Peak Level Organisation Positions 64

4.1 THE CHANGING NATURE OF POSITIONS

The positions of the social partners have changedtime, particularly as actors
have developed their understanding of the rulindjit;xconsequences. At the beginning
of this research in March 2008, some of the orgdioiss investigated did not hold an
official position on how the Swedish model shoulthiege in response to the ECJ
ruling. In addition, the positions of organisasaihat had made a decision were rather
tentative, and did not hold a large degree of cexip/.

By October 2008, the situation was slightly diffeice More social partners had
publicised their official positions, and the exigfipositions had become more complex
and in some cases altered. October 2008 was bgneans the endpoint for the
development of such viewpoints. Swedish Enterpridee largest employers
association, had still not taken any official piosit Similarly, knowledge about the
effects of the ECJ ruling was still developing. @&sesult, the positions below provide

a ‘snapshot’ of views at a particular point in time

4.2 LEGISLATED MINIMUM WAGE

The first option to be assessed is the model whath minimum wages through
legislation. As discussed in Section 3.7, thesleged minimum wage option represents
the largest deviation from the Swedish model, #nihiplementation would provide an
indication of ‘significant’ change to Swedish inthie relations. It is also perhaps the
most contested position found between the variaesakpartners. This difficulty is
further exacerbated by its exclusion as an optiaihé Claes Strath investigation. As a
result, only one social actor advocates this modeld it is not a peak level
organisation.

An interesting feature of legislated minimum wagedel is that there is no peak
level organisation supporting its implementationitasfirst preferred option. This,
however, cannot validate the preliminary concludioat no support for it exists. An
important matter is that the main peak level orgation of the private sector

employers, Swedish Enterprise, does not hold aicialffposition. The organisation
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suggests, however, that the legislated minimum vegagien does have some degree of
merit!

In addition to this, Swedish Enterprise’s largestl anost influential affiliate
organisation, the Association of Swedish Engineghrdustries (Teknikféretagen), has
explicitly stated that the legislated minimum wagpion is the best mod&lAccording
to Teknikforetagen, it is the best way to maintaie Swedish model. This may suggest
this option is a ‘de-facto’ position of the peakde organisation, or that a fault line
exists within the peak level organisation.

While Swedish Enterprise withholds an official pgimsi, its comments about the
merits of the legislative minimum wage indicatett8aedish Enterprise may see it as a
potential system to regulate the Swedish modehdfistrial relationd. Official 1A of
Swedish Enterprise, who views the ECJ judgmenhén‘harrow sense’, argued that a
legislated minimum wage is one of only two methadsch are compatible with ECJ
law (the other being the universal declaration ofiective agreement$). He did,
however, suggest that the legislated minimum wag®so has pros and cons, and that
the confederation had not ‘put its foot down’Official 1A suggested that ongoing
discussions with the affiliate organisations hatlye reached any conclusion. In the

words of the representative official of Swedishefptise:

We tried in 2005 to solve the question, but at tima¢ we thought the Laval ruling would
be against us, so we did not come to a final poftd with the new ruling in the Laval,

it has opened up the debate. But we are not reaulyfrankly we are not in a hurfy.

In other words, the preliminary ruling by the Swaddiabour Court in 2005 led
to a cessation of discussion about the issue. Wighnew ECJ ruling (which is
perceived to be consistent with the interests oé@sh Enterprise) the discussion can
be resumed.

Thus, without Swedish Enterprise making public @pen position, there is

relatively little official pressure for the implemigtion of a legislated minimum wage.

! Official 1A, "Interview," (Confederation of Swesli Enterprise, 2008, October 15).

2 Association of Swedish Engineering Industries [iikféretagen], "The Swedish Model after
Vaxholm," (2008).

$ 1A, "Interview."

* Ibid.

® Ibid.

® Ibid.
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In the current debate this option has been maigewby all, except for a small, albeit
influential affiliate organisation. Importantlyprabour organisations were in favour
of this option. Opposition to the legislated miom wage from both employers and
labour diminishes the likelihood of this type ofaclge.

Despite the popularity of legislative minimum wagetting mechanisms
throughout Europe, the social partners in Swedewed the option with a large degree
of scepticism. For both employers and labour, ithplementation of a legislated
minimum wage was seen to pose challenges to theliSwenodel on a number of
different levels in spite of any possible benefitdis following section will discuss the
arguments against a legislated minimum wage. It iistrate that four main
arguments were used by the social partners: (1) deapoliticisation; (2) cartel
preservation; (3) downward pressure on wages; dpdvider system interests and

societal issues.

Fear of Politicisation

Despite the ‘conventional wisdom’, public sector pdoyers resisted the
minimum wage option at hand. The concern of midieition of the wage setting
process was strong despite the variety of minimuagenfixing procedures which are
available’ Swedish Enterprise, despite not having an ‘affipiosition’, saw the issue
of politicisation as a drawback to the legislatediimum wage model. According to

Official 1A:

It is easy before an election to say vote for us wou will get 10,000 crowns, or you

vote for us and you get 11, 000 crowns. That tsgood?®

In other words Official 1A believes that a legisitminimum wage may mean
that in elections, political parties will use wages an incentive to entice prospective

voters.

" See the following for an in depth overview of thage of options: Frapés Eyraud;The
Fundamentals of Minimum Wage Fixif@eneva : International Labour Office, 2005), 1-27.
8 1A, "Interview."
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Similarly, the representative of the public sectmployers held strong
reservations for the legislated minimum wage optidhis fear of politicisation is also
a view which is held by the Swedish Agency for Goweent Employers. In the words
of Official 2A:

We, however, feel there is a danger for legislabimum wages as it is very appealing
for politicians to use minimum wages during electperiods. In other words there will

be a political influence on wageés.

Even in a situation where there is a baseline l@re minimum wage alongside
collective agreements, SAGE held the view that risk of politicisation was still
strong™® It argued that while the process of increasingesaon the political side
would be the same, there would be a differencehén degree to which this would
occur™

These statements give insight to the interestsnpi@yers and whether they are a
coherent group or a group with sharp internal dwvis. In this case, the private and
public sector employers preferratiability over the prospect of lower wages. This
suggests that downward pressure on wages is rintpastant for Swedish employers
as it is for employers in other LME’s.

There is further evidence of agreement betweenulahmion officials and
employer groups. Official 1A of the ConfederatiohSwedish Enterprise supported
the critique offered by trade union organisatioride believes the trade unions are
correct when they argue that Sweden is not uskshting wage setting to politiciahs.
This absence of this tradition means that politisitack the experience and knowledge
needed to deal with this issue effectively. Beeao$ this, the ‘capturing’ and
‘exploitation’ of government discretion in wage tg®d as an election campaign tool
was believed to be a particular risk for Swedereeigily in an environment where the
state has little experience in this area of indaistelations. While politicisation is a

risk identified by both employers and labour orgatibns, it was the employers who

® Official 2A, "Interview " (Swedish Agency for Gernment Employers [SAGE], 2008,
October 14).

' Ibid.

' Ibid.

121A, "Interview."
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identified it as the most significant drawback loé tmodel. In addition to the fear of
politicisation, the desire to preserve a cartel mgsd the social partners in wage setting

resulted in antagonism toward the legislated mimmuage model.

Cartel preservation

Cartel preservation was a strong imperative for soeial partners. They
expressed a desire to keep the state out of watjagsprocedures as a bi-partite
arrangement between labour organisations and eengd@ssociation would maximise
the influence of each party. Third party interfere by the state would only serve to
dilute their autonomy In an interview with Official 2A from the Swedishgancy for
Government Employers, it was stated that: ‘we viareep the state out. This is very
strange as we are also part of the stét&hese sentiments were further mirrored in an
interview with Official 3A the Swedish Trade Uni@onfederation. In the words of

the interviewee:

Our primary function is to set the price of lab@mnd we do it together with those that
buy labour, and together we negotiate the pricexd &ve don’t want a third actor, the

state*

In other words, the social partners share a langgerative to maintain their
autonomy in wage setting. This is consistent tenson’s (2002) notion of social
partners in the solidaristic model behaving likecartel in order to protect their
interests® The legislated minimum wage is perceived to imfé upon this bi-partite
arrangement which best serves the social partnerskurthermore, the legislated
minimum wage model would infringe upon the abitityset wages at a local level.

Local wages were identified to be of high imporema the social partnerghe
bi-partite model is seen as an effective way taenthat where possible, wages are set
locally. SACO argued that legislated minimum wagesild disturb the local nature of

the wage setting process. Depending on the pamties/ed, the current system allows

132A, "Interview "

14 Official 3A, "Interview," (Swedish Trade Union @federation [LO], 2008, October 15).
!5 peter A. SwensorGapitalists against Markets : The Making of Laboardets and Welfare
States in the United States and Sweddaw York : Oxford University Press, 2002).
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wages to be flexible which is important to the aengation. According to SACO
Official 5A, the collective agreements to which iteember affiliates are associated
mainly have a policy of individual pay and not fik@umbers® Thus, collective
agreements typically do not involve numbers, esgciwhen they concern
professional associatiohs. This is in contrast to collective agreements eoning
‘blue-collar’ workers which often do have precisalues in their agreements.

According to Official 5A:

Where possible it [wages] should be local and iidiglly agreed and therefore
minimum wages could have an impact. We don't ligefix wages, it is against our
policy. If an affiliate organisation wants to haaeposting in a situation where this is
concerned we could probably say that we don’'t i@ave individual pay, but that is up

to the affiliate to decidé®

In other words, professional associations prefegenvguidelines compared to
rigid ‘numerical’ values as it allows for greatéXibility.

In addition, SAGE supports the perspective thatrelpessible, wages should be
locally set. According to Official 2A:

Our collective agreements are very modern, andcgmt see anything about minimum
wages. You will see wages set on local level. &ve not interested in legislated

minimum wages, this is very important to'ds.

In addition to infringing on social partner and dbcautonomy legislated
minimum wage were believed to provide a downwaskgure on wages.

Overall, the loss of the wage-setting cartel inpheloss of control. Most of the
social partners believe they are able to determibetter and more stable model, rather
than preferring short-term incentives offered byliticised’ wages. This suggests
there are shared interests between the sidesairamd employers that the state could

potentially undermine.

18 Official 5A, "Interview," (Confederation of Prafsional Associations [SACQ], 2008, 21
October).

' Ibid.

'8 Ibid.

192A, "Interview "
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Downward Pressure on Wages

The possibility of a downward pressure on wage®issidered by some to be the
primary reason for labour organisations resistinlggislated minimum wage. The
downward pressure on wages caused by legislatednomm wages was seen as
especially harmful to the interests of blue-coNemrkers. Official 3A of the LO
viewed the impact of minimum wages in the contdxtlass interest. In his view, the
primary objective of the employers was to buy labasi cheaply as possilffe.In the

words of an LO official:

Experience shows that if you have a legislated mimnh wage set by the state it will be
much lower than if set in an autonomous systemis Ehbecause it has to fit across all
companies, across all regions, across all sectmtdenches. So it won’t be the highest
common denominator but rather the lowest commoriémator. So that's why you see
such large differences between paid wages (outgeiages) and legislated minimum

wages, and that's why we don’t want this for argsan®

In other words, legislated minimum wages often falthe lowest level accepted
by the range of actors. This is due to governnoemistraints in determining broad
‘blanket’ levels for the entire labour market.

Further ‘alliances’ are identified between labound &employers. An area of
accord found between trade unions and Swedish figer was the effect that
legislation has on the minimum level wages. Acowdto Official 1A, Swedish
Enterprise believes that having a legislated mimmuage will mean that outgoing
wages will be lower than what has previously besrtlrough collective agreemefts.
This is due to the difference between the broadreaif wage setting at the state level
and the flexible and tailored nature of wage sgtfound in collective agreements that
result from negotiation between the social partners the words of Official 1A of

Swedish Enterprise:

20 3A, "Interview."
L bid.
22 1A, "Interview."
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The politicians will have to take in to consideoatithe whole of the labour market, as
well as those low paid employees. | don't thinkythwill have the guts to put it at an

especially high levef®

An issue to take into account, however, is wheltwer wages are desirable for
the respective organisation. The solidaristic rhodehich underpins Swedish
industrial relations, removes wages as a variable cbmpetition between firms.
Furthermore, as discussed in Chapter 3, the swdftamodel encourages higher firm
investment in individual workers to increase leva@iproductivity. This is in contrast
to the segmentalist model, as found in the US, e/erker investment is largely the
responsibility of the individua® This suggests that low wages are not necesssrily
importance to private sector employers Sweden sutide result of a particular labour

market structure.

Systemic and societal issues

The fourth area to be addressed is the systemicsaciétal reasons the social
partners may have for opposing a legislated mininmage. One critique of the
legislative minimum wage method is that the prit&bour is incorrect. According the

Official 3A of the LO:

The core concern is that the price on labour waadvrong, and this will have negative
consequences on the economy as a whole. And idwmi be good for our members as

it would be a negative push on wages.

In other words, this model would have poor resigtghe overall economy.

Support is identified for the founding values umygiag the Swedish model.
Another argument against legislation in wages draywen a broader ‘vision’ for
Swedish society. A particular concern is the effifca legislated minimum wage on

levels of wage disparities. In an interview aricidil of the LO stated:

23 [1hi
Ibid.
4 SwensongCapitalists against Markets : The Making of Laboarets and Welfare States in
the United States and Sweden
%5 3A, "Interview."
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So it would not only be a technical change, but @&mewill become more like the US.

Such as greater wage disparities. It depends @i type of society you waft.

This highlights broader societal interests as sedrbehind standpoints toward
changes in the Swedish model.

Protection of the system as a whole, rather theecdindividual interests, was
further identified as a motive for opposing a lé&gsd minimum wage. There are some
organisations, such as SACO, that believe the teffelegislated minimum wage will
be minimal for their respective organisation arfiliafes. However, their concern for
the system as a whole, and those unions which beillaffected, consolidated their
stance against the implementation of a legislateihmm wage.

SACO seeks to protect its class interests by iiegpet legislated minimum wage
An example of this is the Swedish Confederation Rwbfessional Associations.
According to Official 5A, it is actually quite diffult to determine what the effects of a
minimum wage will be on each respective labour oiggtion. This is because it is
unlikely that there will be just one minimum wag®&ather, wages are likely to set
according to a number of different criteria andyvdepending on the type of work and
professiorf.” Despite this, Official 5A believes that it is piide that the effect of a
legislated minimum wage would be less detrimergalprofessional associations than
the blue-collar union€ This is because their member affiliates, as avaxe often
have quite high wages. As the minimum wages irslaigon are likely to be quite low,
there would be a large gap between the legislatemiham wage and the existing
wages for their membef3. This gap, argued Official 5A, would provide a fenffor
the affiliates whom her organisation represents.

This suggests that SACO is against legislated minmimvages not out of self
interest but rather in the interest in maintairting system as an entirety.

The above examination of the social partner’s ot on the legislated
minimum wage option adds some important findingstfis study. As outlined in

Chapter 3.6, a push toward a legislated minimumemaguld indicate change to the

%5 |bid.
215, "Interview."
28 |bid.
29 hid.
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Swedish model. Strong pressure toward this worddige an indication of a move to
a more European style of industrial relations; tisisbecause the majority of EU
member states use legislated minimum wages in $omeor another in the regulation
of their labour market. Only Denmark and Sweddaimnea model that keeps the state
out of wage setting procedures.

Our examination shows that there lifle support for a shift to legislated
minimum wages. The support is from a single voicéhe engineering employers
association - and there is little support from afiyer parties. This suggests that the
Swedish model is unlikely to undergo a substargfdft to the legislated minimum

wage model.

4.3 UNIVERSAL DECLARATION OF COLLECTIVE AGREEMENTS(ERGA
OMNES)

The method of ‘universal declaration of collectagreements’, or ‘erga omnes’,
is viewed as a milder alternative to legislatedimimm wages. Despite this, significant
criticisms have been voiced against its potentigffiects upon the Swedish model. In
addition, no peak-level organisation holds thisifpms as its preferred option, although
the Confederation of Swedish Enterprise has notaketn a position. This section will
outline the arguments for and against the ‘ergaemhmodel. It will illustrate four
core arguments from the social partners: (1) negatonsequences for union
membership; (2) the need to protect the wider sys(8) restrictions on that this model
may have on the freedom of the social partners; (@hdhe lack of an appropriate
mechanism for determining which collective agreeni®io be extended.

To begin, the perceived negative consequencesrfimnumembership will be
discussed. One critique of the erga omnes modehas it would reduce union
membership rates. This largely stems from theragian that an existing collective
agreement will be extended across a sector or indudhere is little incentive for
individuals to stay in a union and continue to pagmbership dues as erga omnes
would result in automatic coverage. Thus, a ‘fider’ issue would be produced as
individuals may find it in their interests to wittadv from unions. This is of particular

concern to the LO. According to Official 3A of the®:
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We don’t want this either. And here it is not soamuhat the price of labour would be
distorted because it would be the price we setre litecould have negative consequences

for membership, you may have the free rider probfem

As union membership rates have fallen in Swedem meent years, continued
decline in membership would threaten the futurdilitst of unions in Swedeft: It is
not only the unions, however, who oppose ‘erga andee to the fear that it will hurt
membership rates and union strength.

The Swedish Agency for Government Employers helchynaf the same
concerns as the LO concerning the effects of ergaes on the Swedish model of
industrial relations. An important distinctiontisat the concern does not address the
‘immediate interests’, as government employers @at be directly affected; rather,
they seek to maintain the wider system. In thaiopi of Official 2A of SAGE, erga
omnes is best suited to countries with weak uniahgre the advantage of this system
is that if only 10% of individuals belong to uniomascollective agreement can be

extended to cover all employe€sAccording to Official 2A:

In Sweden we have high unionization rates (80-908a}, we foresee this system will
make unions weaker as people will think, why shoutel be a member of a union and

pay, despite collective agreement already beindjctjon >

This illustrates that the LO and SAGE are in agresnof the consequences of a
system of universally declared collective agreesieniThe important distinction,
however, is that SAGE seeks to preserve the cussgiem of strong unions for quite

different reasons. According to Official 2A:

we as employers are interested in strong unionghich we can bargain with. We also
want unions that are representative and have atythowe see they will be weakened

and weak unions are not in our interést.

3034, "Interview."
1 |bid.
322A, "Interview "
3 bid.
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The core argument presented by the official fronG&Ais that strong unions
(and strong employers associations) are the basithé Swedish model. If collective
agreements are going to be the primary tool of weggéng, it is important to have
strong partners to bargain withAccording to Official 2A, ‘that’s the basis of the
social dialogue®® Bargaining with weak counterpart is subsequerdiyrtiul.

The fact that the government employers advocadagtunnions, and thus will not
support an option that weakens them, suggeststtibgittake a holistic approach, to
labour relationships. It is not just individualténests which matter, but rather
collective interest - and the overall well-being afunterpart organisations - that is
important. This provides evidence that some $@agners want to keep the system
strong in its entirety.

The next issue to be addressed is the way in whiga omnes’ infringes upon
the ‘freedom’ within the Swedish labour market.the opinion of Official 5A from the
Swedish Confederation for Professional Associaf@®hCO) it was important that both
parties involved in creating the terms and condgifor collective agreements should
take full responsibility for the agreeméht.‘Erga omnes’ would change this, making
collective agreements follow legislation, rathearthbeing the responsibility of the
bargaining partie® Thus, extending collective agreements wouldictghe freedom
of individuals and firms to belong to - or stay ©ide of - a collective agreement. It
would no longer be the decision of the respectik@dd unions or employers
associations, but rather the decision of the state.

The fourth concern raised is the issue of whichective agreements would be
extended. This was raised by all of the interviesvbut was of particular concern to
Official 5A of SACO. A characteristic of the Swelilabour market is that a large
number of collective agreements exist over theetdabour market. As currently over
800 collective agreements are in force, this waulkhte the problem of which single

agreement to extend. Choosing only one colleciyeement would limit the social

% |bid.
% |bid.
% |bid.
$75A, "Interview."
% Ibid.
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partners’ range of choices, and freedom on theulabwarket would be disturbed. In

the words of the official representing SACO:

In Sweden we have a ‘free market’ of collectiveesgnents. It up to the unions to decide
whether they want to try to get a collective agreetn Many employers have more than
one collective agreement. And if you have thisaptthe freedom at the labour market

level will be disturbed®

In other words, the social partners believe tha timiversal declaration of

collective agreement model would hinder their faradind autonomy.

4.4 EXTENSION MODEL

The debates over the legislated minimum wage maahel the system of
universal declaration are noticeably clearer thasée of the ‘extension model’. As
discussed in Section 3.8, this may be due to tleeiroence of countries, both within
and outside the EU, having clear examples of tpeseious systems. In contrast, the
extension model has no concrete examples in thetger than Denmark. The model,
which was developed recently, made its first appeze in the 1996 Posting of
Workers Directivé® The extension model can be identified as theooptithat are
possible under Article 3(8) of the Posting of WaskBirective.

Significant debates have developed over the ing¢mpon of Article 3(8),
indicating a lack of clarity. There is also sigeait division over the desirability of
applying the extension model to the Swedish mod&lhere are two competing
arguments against the extension model. Firstntergretation in thenarrow sense
views it as being an untried and untested typeejd omnes’. The extension model
interpreted in thavide sens€autonomous collective agreements), however, iwedk
by some parties as inconsistent with EC law.

Overall, a number of influential parties suppor #xtension model, indicating
that for them, the benefits outweigh its drawbacksnote must be made that in many

cases this model is defined in the ‘negative’ send$e other words, actors often

% bid.
40
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describe all the things they don’t want, and lakkedt is left as this ‘extension model'.
Reference is often made to Claes Strath as theirgrgroup who will define what the
‘extension model’ really is. Some actors, howeveve been more successful in
clearly stating what it is and why it would be thest solution for the ECJ Laval ruling.
An initial problem identified with the extension dwel is its lack of clarity. This
lack of clarity is the result of the hurried waywiich it was included in the Posting of
Workers Directive. As a result, EU countries hdeen reluctant to use this model.

According to Official 1B of Teknikféretagen:

It was created in the very last minutes of the tiagons concerning the directive. Those
taking part in the discussion were not labour lxpezts. None of the member countries
in the EU have used it, and the main reason forusirtg it is because it is legally
unclears None of the legal experts in Swedish universifies/self included) can

understand the text directive when it comes tcetttension modef?

This extension model was created as a fog to keetalget this through the two countries
that did not have either of those: and there atg twvo Denmark or Sweden. All of the

others have one of those two, or a combinatiorotti {5

Some social partners consider the status of thensitn model to be unclear.
Those, such as the LO and TCO, however, believentitla time and the efforts of the
Claes Strath investigation, confusion will by resal and a viable and successful
solution will be reached. This view is not, howewhared by Swedish Enterprise or
Teknikféretagen. According to these actors, tlek laf clarity raises serious legal
issues, which are likely to be harmful to the Swhdnodel.

A core critique of the extension model is thasijlist a type of ‘erga omnes’ in
disguise. In particular, it holds many of the dbawks of the erga omnes system
without any obvious benefits. In the opinion offi€il 1B of Teknikféretagen, an

analysis of the Posted Workers Directive indicates only two legal options exist:

“1 Official 1B, "Interview," (The Association of Swish Engineering Industries
[Teknikforetagen], 2008, October 30).
42 i
Ibid.
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My conclusion is if you analyse the PWD, there @méy two legal options: by law, or by
collective agreement that has been declared cleadlyobviously by the member state

universally applicable legislated minimum wagesma omne$!

This viewpoint is shared by the peak level emplsyassociation for private
sector employers, Swedish Enterprise. Accordin@ffaial 1A of Swedish Enterprise
‘you can say there are two ways, by legislated mimh wage and by collective
agreement?®

Official 1A presented a stronger argument that thigd’ option is just another

form of erga omnes:

The LO does not want to acknowledge that it is esgmes. They do not want to
acknowledge that the obligations according to tiéDPis on the members states. The
member states cannot delegate to parties to regihlgton an ad hoc basis. They can use
regulation that the social partners have mappedlabieg this regulation generally
applicable either through a traditional erga omesome variation that must then meet

those criteria®®

In sum, Swedish Enterprise argues that the only thay this model could be

implemented to be consistent with EC law is byiogping the erga omnes model.

Inconsistent with EC law

A major problem, however, is that the extension ehad inconsistent with
European law patrticularly if viewed in the ‘widense’ of the autonomous collective
agreement model. The extension model has beenusdy by one other country
within the European Union, that being Denmark. B&wedish Enterprise and
Teknikforetagen believe, however, that there arimge problems with the model that

has been used by Denmark. According to OfficialofiBeknikforetagen:

* bid.
4 1A, "Interview."
46 1B, "Interview."
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Denmark has used what they think is some variatifothe extension model, but if you
talk to those behind the scenes who are involvethénnegotiations (on the employers
side anyway), they are convinced that the impleatem model from Denmark is not in

line with EU law?’

This shortcoming of the extension model in Denmarkalso identified by

Official 1A of Swedish Enterprise:

For example the Danish model, in my opinion, is incaccordance with EU legislation.
The Danish are tired of the question, they wantslagjon so they can put the issue
behind them. They don’t mind waiting ten or so rgeantil the ECJ says that we are

wrong. They can live with that.

Thus, according to Official 1A of Swedish Enterprishe Danish application of
the extension model is likely to come under EClutsty in future years. These
opinions suggest that Swedish Enterprise cleadyvsithe ECJ Laval ruling in the
‘narrow’ sense. This is further confirmed by Oidic1A in the statement that the
direction of the Claes Strath investigation ‘raisesny legal questions with regard to
European legislatiorf® It is believed that the Claes Strath investigati® likely to
deliver a decision that is not in accordance witindpean Law!? While private sector
employers have made legal criticisms, additionabj@ms have been identified with

the extension model.

Transparency

The lack of transparency is a significant shortegmof the extension model
from the perspective of by both Swedish Enterpaisé Teknikféretagen. Particularly,
there is some reservation over whether it is ptessib make existing collective
agreements as transparent as required by the Effficial 1B of Teknikforetagen

stated:

7 bid.
4 1A, "Interview."
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A serious legal evaluation of the extension modehgeded], if it will meet the criteria

of being transparent and legally bindiig.

This critique is backed by Swedish Enterprise, sstigg widespread support
across the private sector employ&rfficial 1A of Swedish Enterprise expects there
to be significant problems if the extension modeptiojected on to the current system
of collective agreements. He notes that many ciile agreements do not set a
minimum wage? Thus, to follow the extension model will requiteose collective
agreements to be changed or renegotiated to inelmi@imum wagé®

Official 1A also believed that the extension modebuld have an upward

influence on wages:

From my point of view, one risk is that the minimyaty level will be rather high [it will

force wages up].

And that has an impact on all wage levels abovewill push them upwards. There are
studies that show this. And there are also stutiigsalso show that if you have a high

minimum wage which exclude youth, there are sorsadiiantages to that mod&l.

Thus, this suggests that although low wages aren@cssarily a sticking point
for Swedish Enterprise, overly high wages are motdacive for the interests of the
organisation.

In summary, Swedish Enterprise and Teknikforetagere very critical of the
extension model. In their opinion, the extensiordelas unclear due to the hasty way
in which it was incorporated into the Posting of N&rs Directive. It also makes it
difficult to achieve transparency, and accordingSwedish Enterprise, may push
wages upward. The other two critiques, howevepeapto be explicitly linked to the
framing of the ECJ ruling. Both Swedish Enterpisel Teknikforetagen viewed the

extension model as just another form of erga omr#&scond, it was argued that it is

%0 1B, "Interview."
11A, "Interview."
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highly likely that it would result in a similar metlas the Danish model, which is
expected to be inconsistent with EC law.

Despite these strong reservations from both Swedistiterprise and
Teknikforetagen, the majority of the actors withie Swedish model considered the
extension model to be the best way to protect thed&h model from the effects of the
ECJ ruling.

The Swedish Agency for Government Employers (SAG& clearly stated that
the extension model is its preferred optidrBut like the other employers association,
it gave no clear definition of the model. Rathiérappears that SAGE prefers it
because it rejects the two other options availdathle:legislated minimum wage, and

erga omnes. According to Official 2A:

This third way [extension model] is very interegtito us. It is very difficult to say
exactly what it is but the Swedish investigatiors laa idea of the model which can be

applied. This is the model we advocte.

SAGE has stated that it does not want legislatedmuim wages or erga omnes,
and this narrows the scope of available options thfe Claes Strath investigation is
confident that it can provide a third solution, SA®usts that the extension model will

provide the best outcome.

Autonomous Collective Agreements

Theautonomous collective agreemeafption — part of the extension model - has
been the ‘redeeming’ option for many of the sopiitners. Particularly from the side
of labour, autonomous collective agreements are\mal to have the smallest impact
on the Swedish model of industrial relation outha# four options. While this may be
the case, the social partners who advocate thiiggogare not entirely explicit about
how this option will work in practice. Those thadvocate this model do so because

they do not support legislated minimum wages oaampnes. There is room in the

524, "Interview ", Karl Pfeifer, "Laval-Utredninge(Laval-Investigation)," (Swedish Agency
for Government Employers [SAGE], 2008).
% 2A, "Interview "
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PWD in Article 3.8 to do something else, and Cl&&sth agrees that this option is
possible.

The method of autonomous collective agreementsatieected a lot of attention
from the social partners. In essence, it causetettst amount of change to the current
industrial relations system, and this suggests thieyoption is viewed so favourably.
Official 5A stated that SACO advocated the autonosna@ollective agreements
model®” This is based on their desire for minimal chatméhe Swedish model, as
only subtle changes in legislation are believeddoneeded. Official 3A of LO and
Official 4A of TCO put forth joint statements. Baese the autonomous collective
agreement is a viable option, ‘it is the best sofuto the current problent®.

Each of these interpretations are based on a ‘breading of the ECJ ruling.
According to Official 5A, SACO believes that it it necessary to implement a
legislated minimum wage or erga omnes because WP Hoes not prohibit other
systems, it only ensures the free movement of @es¥i Thus, the best option is to
preserve the current system with some slight diters to ensure compatibility with
EC law®

According to Official 3A from the LO, and Offici@A from TCO, two primary
changes need to be made to the Swedish model #oratitonomous collective
agreement to be consistent with the ECJ Laval gulinThese are: first, the legal
framework for the autonomous collective agreemeateh needs to work properly;
and second, the area of ‘large work’ needs to remsed’ These measures are
supported by SACH?

Official 3A argued that the following changes wereeded to consolidate the
legal framework: change Lex Brittania; determinbkatvcollective agreements can
require in terms of work conditions; and clarifyr fioreign companies the associated
labour costs of undertaking work in Sweden.

The second major change is in the area of ‘larg&k’wadl his relates to changing
the collective agreements that are currently usetthd social partners. In particular, it

means ensuring that collective agreements appledoteign undertakings are

S"5A, "Interview."
8 3A, "Interview."
S95A, "Interview."
% |bid.

13A, "Interview."
%2 5A, "Interview."
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transparent’ Official 3A stated that the current lack of trpagency is due to the way

collective agreements have developed over tfth@hey have grown from over 120

years of negotiations and express the power balaetweeen labour and capifal.
Official 5A agrees that a significant amount of was required to ensure that

collective agreements are transparent. Accordir@fficial 5A of SACO:

The judgement states [that] you need transparencly ciear and defined condition.
Perhaps that needs to be said in legislation butdan't have to say in the legislation

which collective agreements will be applied to fgrecompanie$§®

According to Official 3A, the LO views the autonoonsocollective agreement
option as the most viable course of acfibnThis model is not without problems,
however, but it sees it as superior to the legdlahinimum wage and the erga omnes
option. According to Official 3A, transparency e difficult to establish in some
areas, but can be achieved.

Within the blue-collar areas (and the related usipthere will not be a great
deal of work required in order to make collectigrelements more transparent. The
white-collar unions, however, may face greaterlehgles. This is because within their
collective agreements, numbers and figures arergiyenot found. Instead, such
agreements tend to include a set of principlesamto set wage%

The issue of posted workers is not as pressing/ide-collar unions as for blue-
collar unions in areas such as construction. Assalt, there may not be a need to
make the collective agreements in these areas fismmiy more transparent.

According to Official 3A of LO:

Introducing transparency for collective agreememtans quite a lot, and if you don't
have the problem of posted workers you should wothgough the process. So | think

you will have a lot of disobedience in a lot of ithes and sectors as a consequéhce.

3 3A, "Interview."
% |bid.
% |bid.
6 5A, "Interview."
7 3A, "Interview."
% |bid.
9 hid.
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If the sectors where posted workers are sent chaiggeficantly in the next
future years, there may be a need to make thectigbeagreements for white-collar
workers more transparefit.

In summary, LO, TCO and SACO believe the autononumliective agreement
model is the best way to safeguard the Swedish imodé&ese social partners all

believe there is room in Article 3.8 to do this.

4.5 STATUS-QUO

This option has been surprisingly popular with masfythe social partners,
although no actor has officially placed it as thgieferred option. In some respects,
many groups see this option as changing the Swexligtel very little, assuming that
the Swedish model will still hold for Swedish worke The distinguishing feature of
the model is that foreign employers are able t@reStveden on the conditions of a
home collective agreement, and unions are unaliek® industrial action to improve
the conditions for those foreign workéts.

Because the Laval ruling affects the different @ecto varying degrees, some
social partners have shown indifference to thisoopt As such, many of the social
partners have experienced little direct impact friiva Laval ECJ ruling. Swedish
Enterprise has not expressed an official positibowever, they identify both
advantages and disadvantages to this method.

Several of the peak level social partners havevithe that the status-quo option
will not particularly harm their organisation. Disssion with these actors suggests that
the direct effects of the ECJ Laval ruling will lathe largest impact on blue-collar
organisations, particularly those belonging to ti@. The Swedish Agency for
Government Employers (SAGE) has stated that thisgwoes not have a significant
effect on government employers because state emnsl@re insulated from the issue

of posted workers. In the words of Official 2ASAGE:

This is interesting that you mention this optionmashave talked about this. It would be

okay for us, because we don't have any problemhk thié Laval case. But for those

70 [1hi
Ibid.
" Industrial action is permitted if no collectiveragment exists.
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organizations that really need a collective agregmeath a foreign company this could
be a problem. But we have tested this idea boteians that the unions have no legal
right to take industrial action. This other optifgxtension model], however, gives

unions the right to industrial actidh.

The same perspective was found in the Swedish @Qerddon of Professional
Associations (SACO). The university trained prefesal employees that they
represent are not usually subject to low wage caitigre from low income countries.
Official 5A from SACO gave an indication of sometbg diversity that exists within

the organisation:

An example is the health area [particularly dodtoilsey don't have a great problem,
because in this sector they are dominant as a wamadnhave high wage levels. When
foreign doctors come to Sweden they do not have wages, and often have higher
wages. This is an example where it is not a prabiier them. They perhaps are not

worried.

Then you have other unions where you see theidén@ebeing constrained. But when
looking at solutions there is no conflict. Engireahat would be one area. Engineers
also appear in different branches, it may be bhuogdiconstruction, it could be
telecommunications, so in their market there aféemint branches, and it is more
unpredictable because their members work in diffiebeanches and there could be more

risk.”®

In other words, in areas such as health, Swediskes® are generally paid less
than the foreign competitof$.This is due to the compressed nature of wageken t
Swedish model of industrial relations. In othezas, such as engineering, that may be
spread over a number of sectors and thus coveredooy than one peak-level union
umbrella organization, professional workers may éxposed to greater low-wage

competition. In aggregate, however, the issue asitegrl workers is not critical for

224, "Interview
BBA, "Interview."
4 See the section on the solidaristic model
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SACO and subsequently the status-quo option woatchart the organization and its
members?>

Despite the compatibility with the status-quo optioneither of these
organizations held it as their preferred optiothie Laval discussions. On the contrary,
SACO and SAGE preferred other models as this maw lagher unions in the Swedish
model. In the words of Official 2A of SAGE:

| would say that we are interested in good relatiaith the unions. But we also have
our own unions, and those unions affected by thealLauling do not belong to us. But
we do not want to upset the unions. If they wareunions we would perhaps be much

more careful, but they are not our unions.

I must handle things in a way so as to maintaindgoslations with other employers
associations. Because we cooperate with the prismaiployers associations and | can’t

act in a way that makes life harder for th€m.

In other words, government employers did not wistadt in a way that would
harm other unions, even those with whom they weok directly affiliated. This
suggests a strong incentive to protect the ovemaliel and promote a position where
common ground can be found.

The same behaviour was identified in the profesdiamion representative,
although this was more expected if assessed frafass-centred analysis because
SACQO is a labour representative. Official 5A samliy stated that the status-quo option
was not the organisation’s official position, amdtead it sought a more collaborative

approach. According to Official 5A:

We work together, we meet almost every week. Wiemate, but then the reality looks
a bit different and we don't always have the sawstipn. We think, however, that we
cooperate well and we have to respect our differeatities but we don’t always have the
same opinion. But we have the same position tleatvant to find a solution which fits

within the model of [autonomous] collective agreansé’

SBA, "Interview."
82A, "Interview "
TBA, "Interview."
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According to Official 5A it is important for SACQotwork in a manner that
promotes the greatest degree of consensus. Qtleeal partners were against the
status-quo option because it harmed their interdsectly. There is evidence to
suggest, however, that SAGE and SACO would notraatway that would harm the

interests of the broad array of social partners.

4.6 CONCLUSION

The above findings illustrate the debates and presswithin the Swedish model
in response to the Laval ECJ ruling. These postiare illustrated in Table 4.1. In the
context of the four options assessed above, tlimgst response appeared to be in
favour of the extension model and, in particults,subset the autonomous collective
agreement model. This option would representghstchange to the Swedish model
in response to European integration. However, ‘thisst favoured’ solution is not
uncontested.

The legislated minimum wageption was the model that would represent the
most significant change to the ‘Swedish model’ ioet in Section 3.6. Interestingly,
all peak level organisations saw significant problenith whis option. While this
model is used extensively throughout the EuropeaiortJand the rest of the world, it
was seen to pose a significant challenge to thediSivenodel. Problems identified by
the social partners included a unanimous fear tfigisation, and of the removal of
the monopoly that the social partners hold on Isities of labour and capital. A
concern to the peak level organisations (Swedisteririse, SAGE, LO, TCO, and
SACO) was the negative consequence of state inv@ein wage setting. In addition,
some social partners saw downward pressure on wagksvider systemic issues as
potential drawbacks. As a consequence, no pealk taganisation held legislated
minimum wages as their official position. The maupporter of this option was the
Swedish Enterprise affiliate Teknikféretagen. SiskedEnterprise, while identifying
some merit alongside concerns was, however, utalddiculate any formal position.
This subsequently weakened the already marginasispgdort for significant change to

the Swedish industrial relations through a legislaninimum wage.
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Table 4.1Positions of Social Partners

Organisation Legislated Universal Extension Status-
Minimum Declaration of Model quo
Wage Collective (Autonomous model
Agreements Collective
(Erga Omnes) Agreement
Model)
Employer Confederation  NoP NoP NoP NoP
Associations | of Swedish
Enterprise
Teknikforetagen v X X X
EIO NoP NoP NoP NoP
Swedish Agency X X v X
for Government
Employers
(SAGE)
Employee Swedish Trade X X v X
Associations | Union
Confederation
(LO)
Handels X X v X
Swedish X X Ve X
Confederation
of Professional
Employees
(TCO)
Swedish X X Ve X
Confederation
for Professional
Associations
(SACO)

Source:Official Interviews and Position Documents NoP: dfficial position

The Universal Declaration of Collective Agreemeanbdel (also called therga-
omnesoption) is characterised as a change to the Stvaliglel, but to a lesser degree
than the legislated minimum wage option. This nhades also unpopular among the
social partners, with no peak level or affiliateyamisation holding this as their first
option. Although it was identified as having und@sle characteristics, the erga
omnes option was not considered as severe asdtstated minimum wage system.

Social partners expressed fears that it would teagegative consequences for union
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membership and restrictions on the freedom of uwiand employer associations to
enter a collective agreement of their choice. Fartiore, there was an absence of
appropriate mechanisms to determine which colleciigreement is to be extended. A
broader reason for opposition, voiced by severalasgartners, was the desire to
protect the wider system of the Swedish model, fwhiwey perceived erga omnes
would undermine.

The extension moddbr its subset, the autonomous collective agreemeel)
proved to be the option preferred by the Swedishiaépartners. This model would
result in theleastamount of change to the Swedish model. The maasaof change
considered were revision of ‘Lex Brittania’ and woaround making collective
agreements more transparent. This however, isaean ‘unsubstantial change’ rather
than an identifiable realignment for the Swedishdeio The main private sector
employers association, Swedish Enterprise, and itgluential affiliate,
Teknikféretagen, strongly critiqued the suitabiligf the autonomous collective
agreement model. Their arguments identified foysteamic problems with the
solution. First, the model was deemed to be uneedrthe result of hasty amendments
to the Posting of Workers Directive (96/71/EC).c&wd, it was believed to be another
form of erga omnes in ‘disguise’. This point isrpaularly salient if a narrow
interpretation of the ECJ ruling is taken, labgjlimuch of the work done by the Claes
Strath investigation as inconsistent with EC latiis leads to the third argument that
this option is inconsistent with European law. [Swtaims are based on perceived
flaws with the Danish system of industrial relaso®\nd fourth, it was believed that
the transparency objectives would not be feasibitead having an inflationary effect
on wages.

The fourth and final option considered is 8tatus-quamodel. This option can
be characterised as minimal change or significhahge, dependent on the perspective
taken. For Swedish workers, the current systencoliective agreements (and the
Swedish model) would still be viable within the Siigh labour market. For foreign
posted workers on the other hand, there would dbe-facto liberalisation of the labour
market.

As expected, none of the peak level or affiliatgamisations held this choice as

their preferred position. However, the reasonsrekthis were complex. Employer
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and employee associations in the high-skill or got#d sectors saw this option as
having little direct impact on their organisatiors a result, it was believed to be a
good solution if viewed purely from the direct irdgsts of their respective
organisations. These social partners, howevdrndi support this option due to the
negative effects oother actors within the wider Swedish model. This sufpthe
observation - identified in the other options -tthizere is a strong impetus to uphold
the overall ‘health’ of the Swedish model of indigtrelations, rather than acting to
increase benefits for a single actor.

The next chapter will examine the institutionalissmhstraints that have shaped
these positions. It will also assess the impadhefClaes Strath investigation and the

Head Agreement on the positions of the social pastn
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5

The Claes Strath Investigation and Head Agreement

Various actors within Sweden have formulated pmsgion how the Swedish
labour market model should change in responsedd._dlval ruling. These positions,
however, are not wielded with an equal level ohatity; nor have they received the
same degree of attention. The previous chaptarrdented the official positions of the
main actors; this chapter focuses to how instihstioarrangements may shape the
influence of particular positions and/or actorss ighlighted in the literature review,
institutions may influence behaviour by shapingfgnences or interests, constraining
options, and providing incentives/disincentivesgarticular types of action.

This chapter responds to this issue by lookinghatdore enquiry of the Laval
case: the Claes Strath investigation. It will disswhat role the Claes Strath enquiry
plays in determining how the Swedish model will @@, or remain static, within the
context of the ECJ ruling. Specifically, it willetermine whether the investigation
constrains or aids the positions advocated by tleealspartners. Another issue to be
assessed is the impact of the renegotiation ohéve ‘Head Agreement’ on the Claes
Strath investigation.

This chapter will do so in the following way. Hirg will assess the structure of
the Claes Strath enquiry and discuss the naturthefenquiry and its directives.
Second, this chapter will assess the perspectiVateosocial partners toward the
investigation and determine whether the Claes ISirdtestigation constrains or aids
social partner influence. Thirdly, it will eval@atthe impact of the new Head
Agreement on the investigation, paying particutégrdion to issues of the agreement’s
timing, issue-linkage and use in limiting optiorfsourth, this chapter will draw on how
the Claes Strath investigation acts as an ingituthat affects the Swedish labour
market.

Before embarking on the more substantive part efdmapter, some contextual

remarks will be helpful. The Claes Strath enqisrg government-led investigation set
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up to make recommendations to the Swedish goverhometne changes needed for the
Swedish labour market model to be compatible with ECJ Laval ruling. While the
government is not bound in any way to implemenpitgposals, the conclusions will be
the single most authoritative source in Swederherigsue, particularly with regard to
detail of policy design. The enquiry has a larggrde of political autonomy and
widespread legitimacy amongst interest groups amaiak partners. It is likely to
provide a framework for discussing issues related.daval case by explicitly and
implicitly demarcating those areas which are com®d to be ‘legitimate’ or

‘illegitimate’.

5.1 STRUCTURE OF THE INVESTIGATION

Participant Groups

The structure of the enquiry deserves attentiofmtsagstitutional design may
influence its final recommendations. The enqusrgiiven and accountable to a single
actor, the Swedish state. Currently, Sweden isigmd by a four party centre-right
coalition called theAlliance for Swedenmvhich is composed of the following parties:
the Moderate Party, Centre Party, Liberal Peopset/Pand Christian Democrats. Led
by the Moderate Party, the Alliance for Sweden wesponsible for setting up the
investigation. As a result, there is little roomn@luence the initial design and structure
of the enquiry except through the political partig®ctly. It is based on the founding
principles of the political parties at hand, pargely regarding the normative goals of
what they want for the Swedish model. Thus, rathan allowing for a wide scope of
analysis, the enquiry is designed to meet politesdds.

The theme of a ‘single driver’ is reinforced by #teucture of the investigation.
It is headed by Claes Strath, who is Director-Gahearf the Swedish National
Mediation Office, a state appointed pdsile is supported by a three person secretariat

from the ministries of Labour, Industry, and Foreigffairs?> A group of seven

! Ministry of Employment, "Committee Terms of Refece " (Consequences of action in
response to the Laval judgment; decision at a Gowent meeting on 10 April 2008).
% Claes Strath, "Interview," (National Mediationfioé, 2008, October 30).
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experts, most of whom are from the government, alss appointed by the stateThe
implication is that the report is driven by a singlerson, Claes Strath. He has some
latitude to unilaterally frame the issue and theegoment’s directives.

Despite this, Strath is provided with a large degoé support and expertise by
the three person expert group and secretariats dpparatus is viewed as sufficient
with regard to technical support and cross fedtii@n of expert viewpoints.

The structure of the reference group, however,teseaome constraints on the
ability of interest groups to influence the inquir®One tier below this is a reference
group with representatives from six main socialtmens: Swedish Enterprise, SAGE,
LO, TCO, SACO, and the Association of Local Authies? Claes Strath chose to
have a reference group with three representatires trade unions and three from
employers associatioAsThe individuals themselves, however, were appdifly the
respective organisations.

An important observation is that the reference grisudimited to a representative
from each of the peak level organisations. Thiadw forth issues that were raised
earlier regarding the constraining effects of thg@sak level organisations. The
structure of the reference group fails to recogmiedain divisions that exist within
each umbrella organisation. Furthermore, it redube voice of affiliates that may
form cross-class alliances on specific issues.

Nevertheless, the wide number of groups consultethg the process, adds to
the integrity and inclusiveness of the investigatio During the process of the
investigation, the group followed a wide consuttatprocess, meeting approximately
11 academics from Sweden, Finland, Norway, and Rekfn In addition, it has
consulted with government officials from Finlandpmyay, Denmark, and Germany,
and met twice with European Commission represemstiThus the investigation has
taken an inclusive approach, with the objectivevimfe consultation with experts from
academia, government, and the social partners.

Another important parameter is the timeline for itheestigation. Some groups,

such as parliamentary members, have argued tisabid long specifically with regards

% Ibid.
* 1bid.
® |bid.
® Ibid.
7 Ibid.



The Claes Strath Investigation 95

to the timing for ratification of the Lisbon Tredtylembers of the enquiry, as well as
the government, however, firmly insist that the diime is already pressured. The
government mandate on the enquiry was delivered@i\pril 2008 with the final
report due no later than 15 December 2008 (Appratéty 8 months].

Thus, the structure of the investigation does pkm®e restrictions on the way

the investigation is operationalised. This compasits illustrated in Figure 1.1.

Chair Claes Strath

Secretariat Labou Industry Foreign Affairs

Expert group / person government expert group

Reference Labour:LO, TCO, SACO

group Employers:Swedish Enterprise, SAGE, Association of Logal
Authorities

Consultation Academics, national level government officials, @ean

group Commission representatives

Figure 5.1The Claes Strath investigation

This study identifies the unilateral nature of #reuiry as a constraint in some
measure. In addition, social partner represemasidimited to ‘peak-level’ (and thus
class based) organisations. A note must be maddhtare are limitations to looking
just at the structure. However, Strdth does havdeep understanding of the
complexities and divisions that exist among thekpleael organisation¥. This is
likely to mitigate the issues of representatiorcdssed above. Furthermore, a larger

reference group may make the investigation morebeusome. The directives of the

8 Swedish Parliament, "Response to Interpellaticd7208:483 on the Investigation in Response
to the Laval Case," (Parliamentary Protocol, 2088;ch 10).

° Employment, "Committee Terms of Reference ", 1.

%view of the author deduced from Strath, "Interview
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investigation, however, do suggest that importamtstraints have been imposed on

Strath from above.

Directives

The Directives outline the ways in which the inigation can approach the ECJ
ruling and provide parameters for what can and abe included in the investigation.
These guidelines have been criticised as an unsege&onstraint’ and as a result
have come under severe criticism by some sociah@abodies. Other organisations,
by contrast, view the directives as appropriatel@gtlight examples of flexibility that
suggest an extensive range of options have beesidewad during the course of the
investigation.

The core areas of the enquiry’s remit are the ¥alg: (1) maintain the Swedish
model; and (2) ensure compatibility with Europeaw land the ECJ ruling. The first

objective of the enquiry is to:

maintain the fundamental principle in the Swedisibolur market, that the main
responsibility for regulating pay and employmentditions has been assigned to the

social partner$!

This shows the commitment of the enquiry to not enddeyond what is
considered to be the core of Swedish industriadties: keeping the state out of
regulating pay and employment conditidhsThe second core objective of the Claes

Strath enquiry is to ensure that:

Community law, principally the provisions of the H@eaty on the freedom of movement
of services and the principle of non-discriminatamthe grounds of nationality, and the
Posting of Workers Directive, as these rules haaenkdefined by the European Court of

Justice, shall be fully respect&l.

' Employment, "Committee Terms of Reference ", 12.
12 Strath, "Interview."
13 Employment, "Committee Terms of Reference ", 12.
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In other words, the enquiry will only consider chas at the national level. It
does not examine options for change at the Eurofmaeh, nor does it advocate any
positions that may be rejected by the European tCoudustice at a later stage.
Therefore, the options to be considered by the iendail within the area of overlap
between the following three areas: maintenancehef3wedish model of industrial

relations; EC community law; and change at theonalilevel. See Figure 5.2 below.

Parameters of
Claes Strath

Enquiry

National
Level
Change

Figure 5.2Parameters of Claes Strath Enquiry

Thus, only a limited range of tools can be usedddress the issue. These
include: the Co-determination in the Workplace fand changes to Lex Britannia);
changes to the Swedish Posting of Workers Act; amgndments to rules around
industrial action and the transparency of collectigreement¥. This is important for
a number of reasons. Most notably, it rules oytdrtant options which are advocated
by key stakeholders. It rules out change at thefgan Level (either coupled with

change at the national level or in separationp@ion advocated by some members of

¥bid., 1.
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political parties®® In addition it rules out the legislated minimurages model which

prominent employer representatives argue shoulddbeded.

5.2 PERSPECTIVES OF THE SOCIAL PARTNERS

The above section began the discussion on how thesCStrath investigation
may constrain the range of possibilities available.particular, what options can be
used in order to buffer the effects of the ECJnguli While this is legitimate, the ways
in which actors in the Swedish model view this graanon vary significantly.

Views on the constraints of the structure and ¢ives of the enquiry vary
between different social partners. Depending ®interests, a social partner may view
the Claes Strath investigation either as a proadssh constrains its interests, or as a
well balanced investigation that looks at all optioequally and according to their
merit. Understanding how the social partners vilbeyClaes Strath investigation will
give this study a richer perspective on the inngraghics of the Swedish industrial
relations model and its propensity for change. sTéection argues that the social
partners view the investigation in one of the twalloiwing ways: either as a
constraining or aiding process. In addition toeassg the views of the peak-level

organisations, it will also discuss smaller affdiarganisations.

Aiding

The investigation can be seen as an ‘aiding procsswo levels: first, some
social partners believe that they can influence ghgquiry to serve their preferred
options. Second, some argue that the enquiry lisrweg and ensure the best option is
chosen.

The first point, on the ability of actors to influge the investigation in their
favour, will be considered. While the governmeas ldetermined the directives, and it
is managed by Claes Strath, some social partneesfal able to influence the enquiry

during the initial consultation period. This ikgdtrated by comments from government

1> Swedish Parliament, "Response to Interpellati@@7208: 624, 560, 561, 562, 563 and 582
on Issues on the Occasion of Laval and Ruffert §asgParliamentary Protocol, 2008, May
13).
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employer organisation SAGE. According to a SAGHiIae official, before the
directives were decided, they were given ample dppiy to see them and prepare
feedback? In response to his suggestions on the prelimidasctives, Official 2A of
SAGE could see that the suggestions on the pralimidirectives had been taken up,
altering the final directive¥. This illustrates how a social partner was ablimfioence
the directives in a way that was positive for theeanisatiort®

The degree to which this ‘influence’ is formallystitutionalised, however, is not
clear. Official 2A of SAGE was unable to gauge thiee his influence was official or
unofficial. But rather, he stated that ‘| was atidave an impact on it’.

Other organisations such as SACO, felt they did initence the directives.
However, SACO did not believe that the governmeuitdejines constrained their
particular positiorf° Further, a senior official of SAGE felt this besauthe starting
point of the investigation was to preserve the Sskedodel, and it did not constrain
the organisation’s position in any way. The officivas aware, however, that it is
possible to make a wide range of recommendatiotismthe existing directives.

A second point is that most social partners betiehat the overall quality of the
investigation was high. Some of the social pagnaaised the composition of the
enquiry. Official 2A of SAGE commented that a ‘yegood investigator was chosen’

as:

He is very experienced and a very good listenex.hék very good experience of how the

organisations work, but also how they are thinkang how they deal with each Other.

The SAGE official stated that he was aware that final verdict by the

investigation was likely to be candid. But in lighf this, he believed that Strath was

18 Official 2A, "Interview " (Swedish Agency for ®ernment Employers [SAGE], 2008,
October 14).

7 Ibid.

'8 Ibid.

9 Ibid.

20 Official 5A, "Interview," (Confederation of Prafsional Associations [SACQ], 2008, 21
October).

! pid.

222N, "Interview "
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‘exactly the right person to deliver a verdict whieveryone can live with and can
accept’, as he is an investigator who has a lovilprand is very willing to listerf?

Officials from TCO, LO, and SACO also held a greaal of respect for the
Claes Strath investigatidf. They highlighted aspects of the institutionahfeavork,
which enhances the legitimacy and quality of theestigation. There was a
unanimous impression that Strath tried to listeth @as interested in a solution that all
social partners could accépt.Official 5A of SACO in particular believed thairfthe
government to accept a recommendation, agreememt fine majority of the social
partners was necessary. It is not in Strath’sésteto ‘have a proposal that only a few
of the social partners can agree ugGi8imilarly, Official 2A believed that it was wise
to have an investigation where the social partrezees members and enhances the
possibility to give input?’

Most social partners emphasised the role of the<C&trath investigation as an

‘aiding institution’. However, this view was nomiversal.

Constraining

Swedish Enterprise and Teknikféretagen held stroigyvs concerning the
constraining effects of the investigation. Thewshe Claes Strath investigation as a
constraining process on three different levelsst fwith regards to the directives set by
the government; second, with regards to the overadlity of the investigation and its
ability to make recommendations which are in coamie with EC law; and third, with
regards the social partners’ lack of ability tdueihce the direction of the investigation.

To begin, these groups emphasised the restrictivara of the directives. A
strong perception, particularly from the side of #mployers is that the parameters of
the enquiry were too narrow and subsequently cootdake into account the full range
of options discussed in Chapter Four. Accordingédaior Official 1A of Swedish

Enterprise:

> Ibid.

24 Official 3A, "Interview," (Swedish Trade Union @federation [LO], 2008, October 15),
Official 4A, "Interview," (Swedish Confederatiofi Brofessional Employees (TCO), 2009,
February 24), 5A, "Interview."

Z5A, “Interview.", 4A, "Interview.", 3A, "Interview

2 5A, “Interview."

2T 2A, "Interview "
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[Claes Strath’s] mission is obviously too tightle should have a mission: we have the
Laval case, what changes are preferable in Swethat,-or that, or that. Now they have

said that [he] should provide a solution in a dareay*®

Similarly, Official 1B of the Engineering Employe(Feknikféretagen) believes
that the parameters were so restrictive that theye hprescribed a predetermined
outcome. Both officials from Swedish Enterprise dreknikforetagen were adamant
that the narrow scope of the investigation is thesequence of a political imperative.
The government gave the mission to Strath and reduihat the outcome be in
accordance with the Swedish ModelIt seeks to preserve the model that has always
regulated the labour using collective agreemeAtcording to Official 1A of Swedish
Enterprise, ‘in my opinion we don't have a Swedishdel for foreign employers®
An important restriction imposed by the governmenthat they do not plan to make
any changes to labour legislatichThus according to Swedish Enterprise, the current
government is as restrictive as the prior SociahBeratic government.

As a result of the narrow scope of the Claes Siratbstigation, Official 1A of
Swedish Enterprise stated that: ‘it is difficult fas to make a standpoint if we don't
have the other optioi” This may help to explain their lack of a statemifon as
discussed in Chapter 4.

A second constraint imposed by the investigationitss inability to make
proposals that are in line in European legislatidms is believed by some to be caused
by a poor quality investigation overall. Teknikéteigen had some of the strongest

opinions on this matter:

| wouldn't describe the investigation as a reakstigation. | would say the government

has....it is like the ordering of a dish. | wantrsah today. There is no investigation.

z: Official 1A, "Interview," (Confederation of Swesti Enterprise, 2008, October 15).
Ibid.

% Ipid.

*! Ibid.

%2 Ipid.

% Official 1B, "Interview," (The Association of Swish Engineering Industries

[Teknikforetagen], 2008, October 30).
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Swedish Enterprise held much of the same opinitibeitato a less explicit
degree. The representative of Swedish Enterprede that the Claes Strath
investigation may not be able to make proposalsateacompatible with ECJ law. For
this official, the investigation raises many legakstions, of which the most important
is to find a solution that is in complete accordandth EU legislation.

Official 1A of Swedish Enterprise official raisedet Danish example, which he
believes is in not in accordance with EU legishatiolt was argued that if Sweden
follows a similar path it could face comparablelpeons. While no legal challenges
have yet been made against the Danish model &utmpean level, it is likely that it

will become an issue in the future. According fifictal 1A of Swedish Enterprise:

They don’t mind waiting ten or so years until th€ Esays that we are wrong. They can

live with that®*

This suggests that Sweden’s government may alsullieg to make use of the
time delays associated with such legal cases tndxthe ‘life-period’ of an existing
institutional arrangement.  However, both SwedishteEprise and its affiliate
Teknikféretagen expressed the desire for a beattatisn.

A third constraint is the inability of the respeeti parties to influence the
investigation. Swedish Enterprise had recommerttiatl the enquiry consider the
legislated minimum wage option, but this advice wast taken into accouri.
Teknikforetagen also recognised that the clearasitias been made that legislated
minimum wages will not be includé€8.

Another issue that has not been addressed is tieati@ incompatibility with
European law. Officials from both Swedish Entespriand Teknikféretagen have
raised this concern. Nonetheless, both partideumethat this issue was not taken into
account.

In contrast to the government employers (SAGE), ghigate employers and
engineering employers association feel that theyehaot been successful in

influencing the directives of the Claes Strath Btigation. This is likely to be

34 1A, "Interview."
% Ibid.
3% 1B, "Interview."
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associated with théype of recommendations made by the respective orgsomsa
The recommendation by SAGE was made on an isstisSthith had some flexibility
over® On the other hand, private employers wanted t@emezhanges to the core
directives of the enquiry. Neither their reasonimgr their influence as social partners,
was able to shift the core directives concernirgge¢hissues.

These arguments by the social partners suggeghthatructure and directives of
the Claes Strath investigation were created inra@@rotect and ensure continuity for
the Swedish model. In particular, the structure dingictives are the result of feedback
effects in the existing institutional arrangemerithie equilibrium that has been created
around the Swedish model is difficult to shift.

The Claes Strath investigation also has displayedigent effects, which are a
feature of path dependent processes. The strustuhe enquiry has the consequence
of restricting which actors will be heard and thdsa will not. Once the structure was
decided, it made it difficult for actors with altative — such as Teknikféretagen — to
gain any real influence. Similarly, the governmeiectives affected the social
partners’ ability to propose options. Ruling odegislated minimum wage resulted in
Swedish Enterprise — the largest private sectol@yaps representative — being unable
to formulate a position. This led to a signifidsmeduced voice for the private sector
firms it represents.

This observation of ‘inertia’ and ‘contingencylustrates how the institutional
structure of the Claes Strath enquiry has amplifileed pressure to maintain the
‘Swedish model’, whilst dampening the internal fsseeking substantial change.

The next section will discuss the impact of curresmegotiation of the ‘Head
Agreement’ between the core social partners orClaes Strath investigation. It will
assess the issue of timing and sequencing andl@srr ‘issue linkage’. A particular
focus will be the role of the Head Agreement negjmins in altering bargaining power,
which will provide the opportunity for actors tariit the options within the Claes
Strath investigation. Thus, the following sectimifl discuss the ‘Head Agreement’ on

the Swedish model and its impact on legislated mmimn wage option.

37 Karl Pfeifer, "Laval-Utredningen (Laval-Investim),” (Swedish Agency for Government
Employers [SAGE], 2008).
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5.3 THE HEAD AGREEMENT

The impact of the renegotiation of the ‘Head Agreathon the Laval problem
(in particular the Claes Strath investigation) ibject to competing opinions. What
makes this issue so important is that the Saltdi@hagreement (Head Agreement) is
the foundation of the Swedish model. As a resulis relevant to any debate over
change to the Swedish model. It forms the basth@partnership between employers
and labour and outlines the terms and conditionsnuwhich the partnership is
founded. This section assesses how the condiptat®d on the renegotiation of the
Head Agreement are likely to affect the Claes Btiavestigation. In particular, LO
does not want to renegotiate the agreement if Skedinterprise advocates the
legislated minimum wage option. This section witermine whether LO’s influence
(and pressure for the autonomous collective ageaemmodel) is amplified by the
simultaneous renegotiation of the ‘Head Agreemeiithis may explain why Swedish

Enterprise has come to no official position in @laes Strath investigation.

Context

The renegotiation of the ‘Head Agreement’ (succes$dhe 1938 Saltsjobaden
agreement) is important here due to its partictitming in relation to the Laval
problem and the Claes Strath enquiry. As it isfthanding agreement of the Swedish
model, renegotiating a new Head Agreement is dffi lirigportance to the main social
partners. The close proximity of the renegotiationthe Claes Strath investigation has
led to concerns that it is being used as a toliirtib the options of the social partners.

The Head Agreement is a bipartite agreement betw®eadish labour and
industry concerning rules around collective barggjrand general labour conditions
and regulation. The original Saltsjobaden agre¢rmame about in 1938 between the
LO and the SAF after a period of intense confleguiting in significant number of
working hours lost in both industrial action and pdoyers blockades. It was the
founding document of a new era of industrial pdaetsveen the social partners without

the involvement of the stat@.

% Nils Elvander, " Two Labour Market Regimes in Serd Industrielle Beziehunged0, no. s
(2003): 147-49.
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This state of co-operation characterised the wlatip between the social
partners for a period of 30 years before piecetadalur legislation partially eroded the
autonomy of the social partners in wage bargaimngcessed’ In 1997 a new
Industrial Agreement (IA) was made which embodidte tmajority of the
characteristics and ‘spirit’ of the 1938 agreenf@nin 2008, the social partners started
to renegotiate this ‘Head Agreement’, which outlirtbe level of agreement and co-
operation from both sides of the social partners.

The bi-partite agreement can therefore be charaeteas the ‘foundation’ of the
Swedish model. If it is not renegotiated, the statdikely to come into the labour
market, which suggests an end to the Swedish mo@igla result, the social partners
concerned want the new Head Agreement to be reasgmt but both have conditions
that need to be met before they finalise a new emgest. The timing of the
renegotiation has been influential in tipping thedalmce of power between the main
social partners.

A parallel can be drawn between the impact of thgotiation of the Head
Agreement and the effect of other ‘negotiation&ing place at the same time as the
‘Laval dispute’ (and the Claes Strath investigatiorFor example, some employee
representatives and (left-wing) political represéimeés saw the Laval case as a tool to
prevent Lisbon Treaty ratification. This did nateatuate, however, as both the LO
and SAP refrained from officially linking the twssues. The timing of these two
issues were somewhat pivotal in the attempts (alaiged) to gain leverage during the
ratification of the Lisbon Treaty by Swedish pariient.

This suggests that the issue of timing is also imgmb in the Claes Strath
investigation. One possibility is that without agment on the recommendations to the
Claes Strath investigation, LO will not engage witle Swedish Enterprise in the
renegotiation of a new Head Agreemelttcan be identified that in the renegotiation of
the Head Agreement labour holds a powerful positioAccording to Swedish
Enterprise, the right to industrial action and sgthy action is a powerful tool
currently held by labour which can be used at aghinst employers. According to

Official 1A of Swedish Enterprise:

% bid.: 147-50.
“0bid.: 155-59.
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Our major problem is the sympathy action. It is tin@st powerful collective action in the

trade unions tool box. There is no doubt abouttha

Employers believe that the unions’ use of collextaction is a source of power
imbalance between the two groups.

The timing of the renegotiation of the Head Agrerttes shaped the bargaining
power held by the main social partners. It presgithe opportunity to link the Head
Agreement with the Claes Strath investigation diwhad the LO to place conditions
on Swedish Enterprise for signing the agreemeit.limits the options that can be
advocated by Swedish Enterprise as the Head Agrdgemeuld only be signed if
Swedish Enterprise did advocate the legislatedrmim wage model. Renegotiation
of the Head Agreement at a different time than ltawal case is likely to have
significantly decreased the ability of LO to lifkettwo issues.

This asymmetry in power between the representativiebour and employers
has meant that the renegotiation can be used ibtlimemployers’ range of responses
to the Laval case. Swedish Enterprise and Tekrekdgen both believe that labour
organisations have successfully achieved this. staged by Official 1A of Swedish

Enterprise:

If we don't agree with the trade unions with howstave the Laval problem, there will
not be any head agreement. The things are comiingeir world and that is why we

do not have any hurry [to make a positiéh].

This is supported by statements by LO and TCO whbw ¥hat it is impossible
to separate the two issu€s.

On the other hand, an important leverage poinefaployers is that there is no
deadline by which the new Head Agreement must halised. As such, the Claes
Strath enquiry could be over before the Head Agesgnnegotiations are complete.

According to Official 1A:

1A, "Interview."
2 bid.
B 4A, "Interview."
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We have no date, we have said until next year vllenegotiate. Whether this happens

or if the negotiations break down | don't knétv.

In other words, the flexibility around when the egment must be concluded,
gives Swedish Enterprise some leverage over theaatgf the ‘Head Agreement’ on
limited legislated minimum wages from the positiopst to the Claes Strath
investigation.

While labour has some important issues on which unwilling to compromise,
this suggests that Swedish Enterprise also has gwewsing issues on which it is
reluctant to negotiate. The degree to which eamh grotect its ‘non-negotiable’
territory is a product of their relative strengthriegotiations.

According to Official 1A the potential for sympathgtion during the Laval case

was a critical danger for Swedish Enterprise.hinwords of the official:

One thing that hasn’t been mentioned so much. Woerade unions which where active
were the trade union and the electricians. Buktieere lots of other trade unions which
were going to take sympathy action. The sympattip@a was going to involve 43, 000
of our members. That is why it is such an importiastie for us. And we have given
money to Laval in the trial, so we sponsored tipeagcedure both before the ECJ and
Swedish Labour Court. Because the issue concernsush of our member companies.

We have 55, 000, and of those 43, 000 were actiralgived:®

This suggests that there are certain ‘sticking’nfwoithat employers are not
willing to negotiate. And as a consequence, thadHggreement, in which labour has
extra bargaining power vis-a-vis the employerfemg used as a ‘safeguard’ and limit
the possible changes to the Swedish model thatbeiktonsidered by Claes Strath in
the government investigation.

The result of the asymmetry in power between thmmacial partners is that the
legislated minimum wages option has been excludedam option for Swedish
Enterprise at the request of LO. As stated inipres/chapters, Swedish Enterprise has

not taken an official position toward the Laval@ad he two possible explanations are:

44 1A, "Interview."
* |bid.
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first, Swedish Enterprise does not have or knowositipn it wishes to advocate; or
second, it is not disclosing its position for taatireasons.

Swedish Enterprise has raised problems with alhefmajor positions put forth.
An important observation, however, is that its émtgand most important affiliate, the
engineering employers, stated in an extensiveipogitaper that its preferred option is
a legislated minimum wage.

The LO has stated that there are areas which treya willing to negotiate
upon, particularly those that will cause a largeialeon from the Swedish model.
According to the LO’s own officials, a legislatedrmmum wage falls into the category
of a ‘large deviation*? Thus, there is evidence to support Official 1Alaim that
particular conditions have been put on Swedish fgrige in the renegotiation of the
Head Agreement. In other words, advocating a letgid minimum wage option or
another ‘large deviation’ will lead to a breakdoimmegotiations.

This line of reasoning, however, can be criticibgdan alternative explanation. It
is possible that that if Swedish Enterprise stategosition that conflicts with the
current government, it could result in negative liogiions for their re-election.
According to Official 1B, however, this conclusi@ ‘ill founded on an intellectual
level’*’

While it is evident that legislated minimum wage®rav excluded in the
directives of the Claes Strath investigation, thisr@vidence that this option would
have been removed from the table in any case.mpitant variable of change would
be if the Claes Strath investigation parametersswerinclude a legislated minimum
wage. In this case, it could be seen whether Sheinterprise was willing to forgo
the renegotiation of the new Head Agreement in diawd the possible implementation
of legislated minimum wages. Given the widesprepgosition to this option, it is
unlikely that this gamble would have succeededrthiéamore, this presupposes that
legislated minimum wages are thieeferredoption of Swedish Enterprise.

The engineering employers may have taken a diffeapproach, as they are
willing to forgo the main agreement if their positican be improved (for example, by

implementing a legislated minimum wagd@).

46 3A, "Interview."
47 1B, "Interview."
8 |bid.
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In summary, the renegotiation of the Head Agreenhast several implications
for the Claes Strath investigation. The Head Agwemt seeks bi-partite industrial
peace between labour and industry and the rendigattaas particular ramifications for
the process of institutional change. Its timingnglside other events such as the Lisbon
Treaty ratification and the Laval case provided dpportunity for the multiple issues
to be negotiated in tandem. This has the effeafafencing the level of ‘bargaining
power’ held by the main social partners. In paittdy, it magnifies the asymmetry in
power between labour and employers. The currenegatiation of the Head
Agreement has been used to take legislated mininuamges off the agenda for
Swedish Enterprise. This was done by LO placingage conditions on the Head
agreement, meaning that if Swedish Enterprise wesslvocate a legislated minimum
wage, the negotiation would break down. Thus, ehigr evidence of a coupling

between the Head Agreement and the Claes Stratktigation.

5.4 CONCLUSIONS

In assessing the impact of the Claes Strath ingnihe context of the current
Laval problematic, the following findings were rbad. First, the structure of the
enquiry was found to be important. The enquing weven in a unilateral manner, by
the state and its representative, Claes Strath.unt-dimensional nature was further
reinforced by the presence of a single chair. Dedpese factors, the enquiry was
found to have a very wide consultation process thablved academic experts,
government officials, and social partner repredess.

The manner in which the social partners were coedulvas revealing. Only
peak level organisations were consulted. This tsumoisual, and somewhat intuitive,
given the timeframe of the investigation. Howewvbrs mode of representation does
have the effect of missing the key divisions andarity viewpoints that exist within
peak level organisations. As the peak-level sopatners are divided along class
lines, this effectively suppressed cross-classtiposi. This is particularly salient for
Swedish Enterprise, an organisation that represdgtssectoral and employers
associations. The Claes Strath investigation leaformal way of understanding the

internal factions that may divide these larger aiggtions.
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In saying this, however, evidence from an intervieith Claes Strath does
suggest that he is aware of the factions that exitftin Swedish Enterprise. But
ultimately, including only peak level representatvin the reference group, served to
dilute diverging positions which exist at lower dds.

The second conclusion of this chapter concerns dhectives that the
government issued to the enquiry. These directiedsave a constraining effect on the
type of options which can be looked at by this gtud'heir objective is to maintain
social partner autonomy in the wage setting pro¢gssefore excluding a legislated
minimum wage). A further constraint is that thdyegthe enquiry scope to look at
changes only at the national level, excluding thsspility of change at the European
level. This only leaves several organs that canded including the Swedish Posting
of Workers Act, changes to the Lex Britannia, l&gisn around social partner
‘conduct’, and the right to industrial action. $Heaves only a very narrow scope for
the investigation (see previous Figure 5.2).

The third conclusion of this chapter concerns thmions of the social partners
on the role of the Claes Strath investigation aaidimg or constrainingprocess. The
opinions toward the Claes Strath investigation w&rengly polarised. First, there
were those social partners which perceived thestiyegtion as having an aiding effect.
The majority of the peak level social partners (FAGO, TCO, and SACO) saw the
investigation as being ‘well run’ and suited fotefenining the optimal solution to the
problem. Some actors (in particular SAGE) feltytheere able to influence the
investigation in their favour. In other words, tdigectives were flexible enough to
adjust to concerns raised by the relevant actors.

Other social partners viewed the investigation agirty a constraining effect.
This perspective was held by the peak level orgaiois Swedish Enterprise and its
affiliate organisations Teknikforetagen and EIO. he$e actors argued that the
directives of the investigation were too narrow cbntrast to the actors above, they
felt they were unable to influence the investigatidA point does need to be made that
their demands fell outside of the enquiry’s coreeclives. This provides an
explanation for the investigation’s lack of flexityi in this area. A further criticism
voiced by Teknikforetagen was that the investigatieas of ‘poor quality’ and as a

result would make proposals that are inconsistéit BBuropean law.
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In aggregate, the Claes Strath investigation premobntinuity of the Swedish
labour relations model. It does this by dampenr{gmgd in the case of the legislated
minimum wage eliminating) those positions which ksedange. Concurrently, it
provides government mandated legitimacy for optitimst are consistent with the
Swedish model.

The investigation further consolidates the pealkllewganisations as the core
‘voices’ in the current discussion. It has theeeffof excluding positions that are
mobilised along cross-class lines and incapablgagfing support from a peak level
social partner. Positions that form along clasedi(for example, within blue-collar
workers represented by LO, or white-collar workexgresented by TCO) do have an
influential representative institutionally locatetthin the enquiry.

Thus, the enquiry plays an important role in ch#imgepositions, amplifying the
influence of some options. This is linked to thegmse of the inquiry that is to find
the intersection between maintaining the Swedistdehomaking changes at the

national level, and ensuring Sweden'’s consistenty European law.
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6

What This Tells us About the Swedish Model

The previous chapters described and analysed thpating ‘tensions’ within the
Swedish model. This analysis took a two-fold pakirst, Chapter Four investigated
the official positions of the social partners. &ut, Chapter Five assessed how the
Claes Strath investigation constrained some positivhile aiding others. Chapter
Five also placed the enquiry in the context of ¢therent renegotiation of the Head
Agreement and considered how the negotiation madfetr the degree of bargaining
power between the social partners. Ultimatelys¢hehapters identified a strong
imperative for continuity within institutions anddal partners. These issues all lead to
the wider concern of the relevance of these obfiensato change in the Swedish
model of industrial relations.

This chapter approaches the issue of institutichahge in two parts. First, it
will assess whether or not change is occurringanFthis point it will discuss what this
study can deduce about the interests of actorghenohternal dynamics of institutions.
The second part of the chapter returns to the ¢tieaif models from Chapter Three to
assess which best explains the empirical findinglee models are the ‘convergence
model’, the ‘punctuated equilibrium model’ (Kraspeand the ‘incremental

transformation model’ (Thelen).

6.11S CHANGE OCCURING?

The conclusion drawn from the preliminary chaptershat the ECJ ruling has
not yet resulted in real change for the Swedish mode€his is deduced from the
empirical findings of the previous chapters, assgsgjainst the criteria that this study
uses to defineeal change (see Section 3.2). Internal pressures argehof sufficient
magnitude to threaten the core features of the BWwedodel as defined in Chapter

Three.
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First, this section will make clear what types bange are being considered for
the Swedish model of industrial relations. The aptihat has had the greatest influence
is the model of autonomous collective agreemefitse range of ‘levers’ available in

the Claes Strath investigation include the follaytin

) limiting unions’ right to strike to the minimum tes of the trade
agreements (or the ‘*hard-core’ of the PWD);

(2) increasing théransparencyof collective agreements;

3) permitting industrial action to be taken only ifettpotential new
collective agreement is an improvement on the dmwd of the
existing collective agreement (albeit within therdraore of the
Posting of Workers Directive);

(4) giving a greater role to the Swedish Liaison Offi¢g/ork
Environment Authority);

(5) amending the Swedish Posting of Workers Act (1988)6and

(6) amending the Co-determination in the Workplace Act.

These are likely to be the ‘tools’ used to resptmdhe issué.lt is likely that
there will be an increase in legislation that eactees upon some aspects of the labour
market. In addition, the Work and Environment Aurtty may play a greater role that
may also be perceived as an increasing role ofstage labour markets. Some
restrictions are likely to be applied to the rigbtstrike, not allowing unions to go
further than what is defined as the hard-core @fRbsting of Workers Directive.

What this study finds, however, is that the chanfpat are being considered are
marginal and do not qualify as ‘substantive’ orl refleange. The ‘core areas’ of the
Swedish model are projected to remain unchafgEtyure 6.1 provides a diagram of
what constitutes change. The areas that this gtightifies as unchanged primarily

revolve around social partner autonomy in partickégy areas, such as wage setting.

! An important issue is that although the ClaestBirivestigation recommendations were
released on December 2008, these were not firnady @re subject to scrutiny by the social
partners and the public. Only when parliamentcadfly votes for any changes, can it be said
with any concrete certainty what changes have takase. This is unlikely to happen before
late 2009/10

2 Claes Strath, "Action in Response to the Lavab@ueent,” (State Public Enquiry, 2008).

® See Section 3.6
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Figure 6.1What constitutes change

A core indicator of continuity is that wage fornuatiis still decided by the social
partners. The peripheral legislation that is k&b arise will not undermine this.
Alongside this, strong social partners are stilgent and these changes do not lead to
implications for rates of unionisation. A furthaspect is that political parties do not
deal with labour market issues, as they are lefthim realm of the social partners.
Unions also retain the right to industrial actidrhis right may be limited in that unions
cannot strike to force employers to take up a cbille agreement that hagorse
conditions for employees. But it is seldom in timerests of unions to worsen
conditions for members. Swedish Enterprise and nikéretagen argue that
restrictions on unions’ rights to strike outside tinard-core of the Posting of Workers
Directive may help to clarify Swedish model rattiean change it. There has been no
real change to the degree of bargaining centradisatin addition, the Laval case has
not raised any implications for the use of actiabdur market policies or public
employment. As a result, the response to the Hldgrhas caused no overall change
to the core ‘ends’ of the Swedish model: high aggte wages, wage restraint, wage

solidarity, and strong worker protection.
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6.2 ACTORS AND LABOUR MARKET CHANGE

Interests of Actors

The interests of actors show where areas of teraiohpressures for change
may exist in the Swedish labour market system. e @liscussion of the literature in
Chapter Two gave an overview of how their interestsy influence a model of
industrial relations.

Power Resource Analysis (PRA) suggests that Swéadilslstrial relations are the
result of benefits gained by labour as a resulisstalated collective action. According
to a labour-centred analysis, we should expect eyept to be in favour of a shift to
lower wages. This is based on the assumptionttiwatcurrent model of industrial
relations reflects an imbalance in power towardolab This implicitly assumes a
degree of class solidarity based on shared interes$ a consequence, an assumption
often attributed to employers is their desire tegkevages low.

The findings from Chapter Four illustrated thawlwages are not necessarily a
priority for Swedish employers in both the privad@d public sectors. Instead
employers desire a strong degree of stability asgeady labour supply. This desire to
maintain a reliable and skilled labour force wadidated to be more important than the
raw drive for lower wages. Alongside stability, iamportant interest for employers is
to keep the state out of the wage setting process.

Pressure for more flexible and lower wages camenftbe Association of
Swedish Engineering Industries (TeknikforetagenThis correlates to the well-
documented split between the employers in what@fge considered the ‘protected’
versus the ‘exposed’ industriés Teknikforetagen, the representative of engineerin
employers, a highly exposed sector, have long l@eeatrong proponent of change
within the Swedish modél.

In the current debate on the Swedish model, theligle internal pressure from

the social partners to bring the state into lalvelations. An examination of why most

* Peter Swenson and Jonas Pontusson, "The SwedisloyenOffensive against Centralized
Wage Bargaining," itunions, Employers, and Central Banks: Macroecondfwordination
and Institutional Change in Social Market Econongds Torben Iversen, Jonas Pontusson, and
5David Soskice (Cambridge University Press 2000).

Ibid.
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actors are against this type of substantial chatogehe Swedish model is also
revealing.

The majority opposed change to the Swedish modé¢henform of legislated
minimum wages. Social partners were particularbhoerned that a system of
legislated minimum wages would encourage a pdiibtbon of the wage-bargaining
process. This was identified as a concern byfath® peak-level employer and labour
representatives. It suggests a strong desire iatairathe ‘cartel-like’ organisation of
the wage-setting process. Thus, in some sense ikBea cross-class alliance to
maintain this. This can be illustrated by the semsus reached by all sides of the
social partners. The fact that employers wanbadamarket in which the state is not
involved in the wage-setting process appears te baen a strong sticking point.

These findings suggest that politicians have ddiitierent incentives to those of
both employers and employees. One aspect is the-telhm outlook held by
politicians. A partnership between the represematof labour and employers is
believed to provide more effective long-term plamnfor the needs of those parties it
represents. Due to Sweden’s relatively low levelegperience with this model of
employment regulation, it may not be as efficienf@ other European countries with
a tradition of regulation through legislated minimwages.

Overall, the loss of the cartel would imply a losk control for the social
partners. Most of the social partners believe iy are able to determine a better and
more stable model than the short term incentivesaated with a low wage labour
force. This suggests that labour and employersesimderests that the state could
potentially undermine.

However, employers also want an industrial relaistructure where unions do
not exert a disproportionate degree of influendéus, an important demand is to
reduce the ability of unions to perform industaation® Unions have displayed a far
clearer picture of their interests and what theytwar the Swedish labour market.
Employee representatives have a core imperatikedp the state out of wage-setting

institutions. They do not want wages to be dridemvn and want to keep control of

® With the final recommendation of the Claes Stratrestigation, this has been achieved, albeit
not to the degree envisioned.
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wage setting. As a result, Swedish unions wanm#intain the current system of

industrial relations.

Class Solidarity

Power Resource Analysis, which depicts particuladets of industrial relations
as the result of class conflict, suggests thaselabtave a level of unity or ‘solidarity’ is
based on their assumption of shared interestshidfassumption of ‘class solidarity’
does not hold, it brings into the question the amptory power of PRA in explaining
institutional change in the Swedish casén other words, labour having greater
bargaining power vis-a-vis employers does not appeabe the only reason for
Sweden’s system of industrial relations systemdpeitust.

There is, however, some evidence to support thstemndge of class solidarity,
particularly on the side of labour. LO, TCO, andC®, were all unified in their
support of the autonomous collective agreement mod&his was despite the
recognition of diversity and difference betweersthpeak level organisations that have
member groups from a range of different industridsparticularly salient observation
was the degree to which SACO was willing to putdasihe status-quo option if it
would harm other unions. Although it would not bfeeted by this model, SACO was
willing to reject it as it would have negative ingations for unions belonging to other
organisations. Although ‘pure self interest’ ipagent in some cases, there appears to
be a large push to protect the overall class iateli@ others. This indicates that there is
a degree of ‘class solidarity’ on the side of labou

An analysis of employers, however, does not indidghe same level of class
solidarity. To the contrast, an assessment ofptigtions of employer organisations
provides evidence of critical disagreements andattive stale-mates. SAGE, the
Swedish Agency for Government Employers, gave &ipnghat was in line with the
positions of the peak-level labour representativiissupported minimum changes to
Swedish industrial relations through advocating tdension model. Swedish
Enterprise, which is a hugely influential organisatand represents the majority of
private sector employers in Sweden, abstained froaking an official position.

Within its affiliate organisations, significant ®ans exist. While internal tensions
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were not explicitly cited by Swedish Enterprise the reason for its lack of a
standpoint, the competing positions among theiatii$ suggest otherwise. Thus, there
is a clear absence of intra-class solidarity on st of the employers, as many
employers share support with labour for a particsyatem of industrial relations. This
may help explain why the Swedish model has beeunstoto the challenges of the of
the ECJ Laval ruling.

This study identifies that there is class soligadgimong employees, but not
among employers. Consequently, a shift in pow@anflabour to employers, as a result
of the ECJ ruling, has not led to employers actiongerently to oppose the traditional
interests of labour in Swedish industrial relatiofi$is suggests that PRA has a limited
ability to explain the dynamics of the Swedish labmarket in this particular case.
Contrary to what we would expect from PRA, thereswa major change despite a shift
in power from labour to employers. The varying degr of class-solidarity reflect the
mixed interests of the social partners in this cage next section will look at the role

of cross-class alliances.

Cross-class alliances

Evidence exists to support an explanation thaaget on a ‘cross class alliance’
in which actors from both labour and employers shrautual goals. There appears to
be a cross-class alliance with the purpose of kegihie state out.

This is important and it suggests several thirfgisst, it adds support to the initial
assumption that Sweden embodies a particular naddedpitalism as suggested in the
Varieties of Capitalisms literature. The Swedisbdel, based on solidarism, creates
the conditions in which labour is under-priced #imele is a scarcity of employees. The
compressed nature of wages that is a result fdimbasis of the Swedish model. Here
the price of labour is taken out of competition gvhiboth labour and employers
support. Second, it suggests that convergencefferéd as the social partners have
chosen not to opt out of the existing system dfiaolsm.

This is evident as SAGE, SACO, TCO, and LO suppbittee autonomous
collective agreement model (extension model), gitteeping the state out as a prime

goal. Furthermore, Swedish Enterprise arguedithiab wanted to keep the state out.
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This was a primary reason for its lack of support the legislated minimum wage
option. Thus, there is evidence of a cross clbissmiee for the purpose of maintaining a
cartel by keeping the state out of the wage sefiingess.

The manner in which this alliance has been co-atduh is subject to further
debate. The social partners stated that therelésge degree of consultation and
meeting between the actors, even between emplayersabour. On the other hand, it
appears to be in all actors’ interests to keepsthte out, and as such, each may have
come to this option unilaterally.

There has been less identifiable support for asortass alliance with the purpose
of bringing the state in, particularly through agiated minimum wage.
Representatives of ‘exposed sectors’, in partichlarengineering sector, have failed to
gain sufficient support to bring the state in. other words, they have not been able to
introduce the legislated minimum wage method. @quently, this model was not
considered by the Claes Strath investigation.

The existence of a cross-class alliance to keepttte out suggests that VoC is
highly useful for explaining the internal dynamickthe Swedish labour market. It
shows that a shift in power from employees to eyg® does not in itself lead to a
weakening of the industrial relations model. Tiki®ecause there is sufficient support
from employers to uphold social partner autonomyhim Swedish model. It suggests
that employers’ interests have not changed signiflg as a result of the ECJ ruling. It
is the change in employer interests which may gigethe greatest indication of
‘significant change’. To complement this discussion the relationship between
institutions and actors, the next section will dssthe theoretical models from Chapter

three to assess which best explains the empiiiadihys.

6.3 MODELS OF CHANGE

This thesis finds that the Swedish model displaydesnce of resilience. This is
particularly clear if viewed in the framework ofupctuated equilibrium’ and ‘critical
junctures’.

The causes of continuity appear to be the resutheffollowing points. First,

there is a large impetus by the actors within thedsh model to maintain the system
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of autonomous collective agreements and keep #te sut. This suggests that there is
a level of positive feedback between the existingg@sh wage bargaining model and
the underlying solidarity between social partnerBhe solidaristic model, based of
compressed wages, is optimal for both employerseamagloyees but requires a level of
agreement and co-ordination. Since this procesd®ban long established in Sweden, a
degree of inertia has been set in place as a @sultreasing returns for both parties.

Second, there are institutional constraints whiolpdéde the propensity for
change. Specifically, the Claes Strath investigatias constrained particular options,
locking out options for significant change sucttteslegislated minimum wage model.
This particular constraint in the Strath invesiigat however, was established by the
centre right coalition government. = Commentatorsrehalaimed that electoral
constraints resulting from public opposition to mha have emerged after labour law
de-regulation earlier in the government’s term.

This is consistent with the concept of ‘contingenfrpm the theory of path
dependency. Small events or decisions can hage knd enduring consequences if
they occur at particular points in time. In the€ Strath investigation the legislated
minimum wage option was ‘locked out’ in the dirge§ of the investigation.
Consolidating this in the initial directives of tivevestigation, made any change very
difficult; in other words, this small ‘contingencliad significant successive effects.

A third cause of continuity appears to be the tgnai the renegotiation of the
new ‘Head Agreement’ between key social partnefis led to an asymmetry of
power that had the effect of empowering labourisTwoint reinforces the critical role
of ‘timing and sequencing’ in path dependence @ses. In increasing returns
arguments, the timing of an event is crucial. Thisory holds that ‘earlier parts of a
sequence are more important than other partscplatiy if an event happens too late.’
In this case, the simultaneous timing of the Cl&sith investigation with the
renegotiation of the Head Agreement meant the LOldc@lace conditions on the
positions put to the Claes Strath investigationthrgatening to withdrawing from the
Head Agreement.

There is some evidence to suggest a ‘critical pmectmay have occurred under

different conditions. An explanation of why it dmbt occur is that the countervailing

’ Paul Pierson, "Increasing Returns, Path Dependanckthe Study of PoliticsAmerican
Political Science Revie®4, no. 2 (2000): 263.
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interests within the Swedish model were not yet g@dw enough to instigate its
collapse.This section will undertake a short counterfacteibrcise to illustrate this
point.

We will first consider the actors’ positions. Evéiswedish Enterprise officially
supported legislated minimum wages, support foratitenomous collective agreement
model would continue to dominate. This is duen®mhajority social partners in favour
of this option.

If in addition the Moderate Party built the legtsld minimum wage option into
the directives of the enquiry, evidence suggesis itinlikely that the Claes Strath
investigation would have concluded with a differenttcome. The addition of the
legislated minimum wages to the enquiry directwesild probably not be sufficient to
change the Swedish model.

A critical juncture may have occurred, however, emdifferent circumstances.
Were events timed differently, the terms of thecdssion would have been
significantly altered.

Had the ECJ specified a ruling in the ‘narrow’ seriastead of the ‘wide sense’,
the autonomous collective agreement model wouldk Haen explicitly ruled out. In
this scenario, the structural factors encouragiogtiouity would be weakened. In
other words, a narrow ruling from the ECJ, wouldde positions advocating change
to be a lot more influential. Thus, the probabilifychange occurring is significantly
enhanced.The concerns of Swedish Enterprise and the Tekratdgen would be
validated; particularly their suggestion that thisrinconsistency between the Swedish
model of labour relations and EC law. This wouldhauise the need for some real
change, and potentially mobilise more support fierlegislated minimum wage option
among the social partners.

Similarly, different timings of the renegotiatiohtbe Head Agreement may have
resulted in a different outcome, possibly a critjcacture. This is another example of
the crucial role of timing. Additionally, if Swesh Enterprise was not willing to meet
the LO’s conditions - not renegotiating the Headre®ggnent - it may have led to a
critical juncture after a failure of renegotiationhis would enable the constraining
structure of the Head Agreement to be relaxed,sadtantially increase the range of

choices open to actors, particularly Swedish Enisep
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From this point, how do we reconcile the actualelesf continuity with the
possibility of incremental transformation? It iffidult to dismiss any forms of change.
The issue at hand is whether the events meet theri@r of the incremental

transformation model.

Incremental Transformation

This section will test the application of Thelefiigfold typology of incremental
change to what has occurred to the Swedish modebkponse to the Laval ruling.

No evidence fodisplacementvas found from the positions advocated by the
social partners. The Claes Strath recommendationsot give any additional ‘power’
or status to subordinate institutions. On the @yt they strengthen and consolidate
the role of the social partners as the core adgiothe wage setting process. While
subordinate institutions may exist, the respongbddLaval’ ECJ ruling did not lead to
any amount of power displacement.

The concept oflayering however, is perhaps the one area where a gradual
transformation could be seen. But earlier statésnemggests that any ‘new elements’
have not changed the status or structure of egigtistitutional arrangement. The role
of encroaching legislation could be perceived asriag. However, the role of
legislation considered in this case does not de\balyond existing norms, nor does it
change the status of the current structure.

Little evidence exists to support the occurrencdriff. In the particular case, no
areas of ‘neglect’ were identified. Again, to redfii®, no proposals indicate any
significant shift from the mandated autonomousemive agreement model. Similarly,
there is no evidence ekhaustion

Furthermore the Laval Case does not support anngiigmn of Conversion In
this case there are likely to be new mandatesherSwedish Liaison Office (Work
Environment Authority), and changes to the Swedibsting of Workers Act
(1999:678) and Co-determination in the Workplaceé. Asny ‘new’ purpose (for these
existing institutions) does not display evidence coinversion. In summary this
particular case study does not display sufficievilence for incremental change.

There is the issue, however, that this study isy aml ‘snapshot’ rather than a



What This Tells us About the Swedish Model 123

longitudinal study. This study does not suggest iticremental change cannot happen.
There are previous studies that show evidencecoéinental changk.

But, in order to validate these findings, we haveefer back to the methodology
noting that this is a single case study and is aagtable of capturing longitudinal
change. These resulting caveats will be discubséulv. Because this study has not
shown evidence of ‘incremental transformation’aed not preclude it from happening
at any other stage.

This study has shown that tensions exist in thieviehg areas, which should be

studied for further evidence of change:

) how the preferences of actors may be influenced; an

(2) the timing of particular events relating to indibms.

Institutional change may appear as the result of:

D) sufficient support from actors choosing to replasystem;
(2) capture or drift of particular institutions; and
(©)) particular timing of events where power is in favad the group or

groups that have an interest in change.

6.5 CONCLUSIONS

This chapter concludes that the ECJ ruling has prampted immediate
substantive changes. The changes that have bestifie in Section 6.1 cannot be
classified as significant. Despite the observatdrcontinuity and stasis, however,
pressures for change do exist within social pastnérom the interests of employers,
there is a imperative to have stability and a stdatdour supply. In addition to this,
there is a desire to have social partner autonanthe wage setting process. These
objectives have proven to be more important thapuee desire for lower wages.
Employees, on the other hand, have a shared desmaintain autonomy in the wage

setting process.

8 See Wolfgang Streeck and Kathleen Thelen, &#sond Continuity: Institutional Change in
Advanced Political Economi€®xford University Press, 2005).
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These interests held by the actors indicate bd#vel of class solidarity and the
presence of cross class alliances. This is impbasit provides an indication of where
‘ruptures’ may form. There appears to be a sigaift degree of class solidarity on the
side of employee associations over a number ofsardan the side of employers,
significant division and disagreement exists. Thiggests a lack of co-ordination
among this group.

There is, however, a general cross class alliandee¢p the state out of the
wage bargaining process. A countervailing allianaebring the state in, through
legislated minimum wages, was not identified. am assessment of the role of
institutions, it was found that the Claes Stratlvestigation had the effect of
strengthening the former and dampening the latter.

The final conclusion is which theory of institute change best explains the
impact of the Laval case on the Swedish model. fimectuated equilibrium model
proved to be the most useful at explaining thic#jgecase. This was due to its ability
to explain the strong forces of continuity that a@sist a significant ‘shock’ to a
system. However, this approach was not withouttditions — in particular it is not
possible to fully assess the merits of this apgraache absence of a ‘critical juncture’.

Incremental transformation was, however, not asfullsat explaining the
empirical observations of this situation. Whileeldns’ fivefold typology has been
useful in explaining the behaviour of institutiomsresponse to other ‘shocks’, it was

not able to sufficiently explain the dynamics dktparticular case.
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7

Conclusion

7.1 SUMMARY

This thesis posed a number of questions on thensspof the Swedish model to
European integration. Specifically it asked: (1ha¥/are the positions for change held
by actors within the Swedish model toward the E@val ruling (C-341/05); (2) do
institutions play a role in shaping the positiohsacial partners; and (3) what can these
findings tell us about the pressures within the @sle model and its propensity for
change? This thesis evaluated these questionsgtinreemi-structured interviews,
position papers/documents, in the context of acapuablications.

The study began by surveying the literature andtified three approaches to the
study of institutions. It identified Historical dtitutionalism — which emphasise the
importance of historical events, temporal procesard institutional legacies — as the
most relevant approach for this study of Swedisbholm market institutions.
Furthermore, it took the assumption that thereisgtutionally distinct groupings of
countries, rather than viewing all countries tgplassing through different stages of the
same historical process. From this starting paimge models of institutional change
were outlined: convergence, punctuated equilibriang incremental transformation.
These three theories were assessed against tlyesdindings.

The Laval dispute was the result of inconsistenbatsveen Swedish and EC law,
and also controversy over competing interpretatmniSC law. The ECJ Laval ruling
was identified as having four core implications &wedish law. The first of these is
that trade unions cannot discriminate on the bakithe nationality of a collective
agreement. Second, trade union demands cannoade Ibeyond the ‘hard-core’ of the
Posting of Workers Directive. Third, the Laval eadid not meet the criteria for
extending the ‘hard-core’ on grounds of public pgplipublic health, or public security.

Finally, the ECJ ruled that that Lex Britannia issadiminating toward foreign
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companies. Different actors have viewed the Edihgun three different frames:
simplified, narrow, or wide. As a result, actoaddifferent views on what types of
changes to the Swedish model are legally posdasure compatibility with EC law.

The Swedish model was identified as having a siecdlationship between
social partners and wage setting. This includgsng social partners and high levels
of unionisation, political parties that do not deeith labour market issues, wage
formation that is decided by the social partnensl #he right to strike. These features
had their roots in the Rehn-Meidner model and edis&d bargaining. As a result, the
state plays a large role through ‘active labourkeipolicies’ and public employment.
This results in a model which is characterisedHigh aggregate wages, wage restraint
(low distribution between wage earners and empk)yewage solidarity (low
distribution of income among wage earners), ar@hgtivorker protection

Employment policies at the European level showeghesanconsistency with
Swedish law. The three core characteristics ofopean employment policy were
identified as: co-ordinating, legalistic, and liakr The final part of Chapter Three
characterised the three levels of potential chatogéhe Swedish model: legislated
minimum wages would represent the most change; argees would result in the least
change; and the extension model would result inl¢ast change. The status-quo
option, in contrast, would have a dual effect, aagdarge change for foreign workers
and minimal change for domestic workers.

The study found that the extension model, or théoreamous collective
agreement model, had the greatest degree of sufppartthe Swedish social partners.
This option would result in the least amount of i for the Swedish model.
However, the peak-level employers association Sstedinterprise, along with its
affiliate Teknikforetagen, offered a strong critgaf this position. The option of erga
omnes, or universal declaration of collective agreets, characterised as ‘some
change’, received no support from the social pastneThe option of legislated
minimum wage, which represented the most changedamo official support among
the peak level organisations. Thus, this optios warginalised in much of the public
debate. The Swedish Enterprise affiliate orgamsatleknikforetagen, however, did
hold this as its official position, suggesting ttizdre are some pressures for change. Its

influence, however, was constrained by other facsoich as the Strath enquiry and the
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timing of the Head Agreement negotiation. Theustafuo option was not held as the
first option by any of the social partners, whiallggested an overarching aim to
maintain the efficacy of the autonomous systenmafloworkers in Sweden.

The positions of the social partners were not, hamneequally influential.
Existing institutional arrangements shaped the mflence of these positions. In
particular, the Claes Strath investigation ampdifisome positions and dampened
others. The structure of the investigation thdy darmally received input from the
peak-level social partners meant that positionevebannelled along class lines. As a
consequence, divisions among employers may havio ldt ‘deadlock’ in the official
position of the peak-level employer Swedish Eniegar The wide consultation,
however, suggests that the leaders of the enquiryunlderstand the conflicting
positions. In other words, although official pasis were withheld by Swedish
Enterprise, Claes Strath did understand the debates divisions within the
organisation. What the Strath enquiry did, howewas legitimate the peak level social
partners as the main actors in the debate.

The directives of the Claes Strath investigationitiéd particular options in two
ways. First, it did not consider options for charaj the European level. Second, it
ruled out a large change, particularly in the foomthe legislated minimum wage.
Thus, options were limited to changes at the natitavel that do not lead to significant
change of the Swedish model.

Some social partners view the investigation as restitution that aids their
positions. First, these actors believe they casitipely influence the Strath enquiry.
And second, these actors believe the investigasiamell run and that it will find the
best solution. Other social partners believe ighatconstraining institution, and present
three arguments. First, they argue that the pammetet by the directives are too
narrow. Second, they argue that the investigasiai poor quality and likely to lead to
recommendations that are inconsistent with EC ldawd third, they believe that they
were not able to influence the investigation direxs.

The timing of the renegotiation of the new ‘Headrdgment’ in conjunction with
the Claes Strath enquiry altered the bargaininggoaf the social partners. This has
given the unions the ability to limit options adabed by employers. As a result,

Swedish Enterprise claims that the legislated mimmwage option was taken off the
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agenda. The Claes Strath investigation has acteah asstitutionalised constraint that
has supported continuity of the Swedish model. &hebservations enhance our
understanding of how actors within the Swedish stdal relations behaved in
response to this shock.

Through restricting union activities, the ECJ rglisuggests that power has
shifted from employees to employers. However, thegis a high degree of intra-class
solidarity on the side of labour. In contrast, éyprs lacked the same degree of
solidarity. This questions whether Power Resoualysis is an effective model to
analyse this case. Due to the existence of fextigthin employers, weakening labour
does not necessarily weaken the Swedish model.s,Thaking only at the ‘power’
held by labour misses the most important tensions.

From a Varieties of Capitalism perspective, a shiftpower from labour to
employers will not necessarily change Swedish ittéalgelations. This is particularly
true of this case, as the ECJ shock resulted imajor change to the interests of
Swedish employers. Thus, a shift in power to eygri® as a result of the ECJ ruling
may not affect the strength of the industrial relad model, as many employers are
supportive of the Swedish model. This explanai®mrsupported by the study that
showed that some employer representatives (SUCBA&ZE) strongly supported no
change to the Swedish model. Continuity is exgldiby a broad cross-class alliance to
maintain social partner autonomy and keeping thie stut of wage setting procedures.

When looking at our theoretical models of instatl change, our understanding
of change within the Swedish model is enhancederdlis strong evidence that the
model is enduring. This can be seen from bothpthsstions of actors themselves and
the existence of institutionalised constraints saglthe Strath investigation parameters
and Head Agreement.

The punctuated equilibrium theory, of critical jiumes followed by periods of
continuity, appears to best explain the continoitthe Swedish model in response to
the ECJ ruling. What this theory suggests is ditla¢r conditions may have resulted in
a critical juncture. For example, if the ECJ rglispecified a ‘narrow’ interpretation
instead of a ‘wide’ interpretation, change may hbgen forced upon the model.

The incremental transformation model, on the otiemd, appeared to be less

relevant at explaining the dynamics within the Sislednodel in this particular case.
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Institutions within the Swedish model did not deplevidence of displacement,
layering, drift, conversion, or exhaustion. Whiheremental transformation was not
observed, the institutional continuity was not withinternal pressure.

The study identified particular tensions within tmedel. Some actors, such as
Teknikféretagen wanted to change the existing tutibnal arrangements. In the
future, their influence could be magnified by atlfier shock to the Swedish model, or

the timing of important events.

7.2 CLOSING REMARKS

The punctuated equilibrium model has proven to dnaightful model for
explaining the events following this particular skdo the Swedish model. Punctuated
equilibrium explanations have become increasingtmeed within political science in
recent years, but this case illustrates how itinoes to be relevant. The explanatory
power illustrated in this study suggests why it basn so popular within the discipline
for so many years.

This study has observed that the Laval ruling did result in a critical
juncture; concurrently, the Swedish model has p#apsed, and does not display signs
of transformation as a result of the ECJ rulingrtieular factors and characteristics at
the domestic level put up large resistance to ‘eogence’ with other EU states.

As a result, this is a case where national sovetgim the form of industrial
relations has proven ‘robust’ against the forceg€wfopean integration. If and when
change does come to the Swedish model, other tiwmmmodels may prove useful.

The study shows that the Swedish model is by naosaalestructible. Rather
it displayed a weak or fragile side that may undeemit in the future. Another
significant shock to Sweden from the ECJ or chaksnin the renegotiation of the
Head Agreement may result in a ‘critical juncturas elucidated by Krasner.
Alternatively, we may see more of what Thelen déssr as an incremental
transformation as a result of future challenges.

PRA may not be the most useful framework to anaigsgtutional dynamics
when only a minor shock has been observed. Icdle of Sweden, the shock was not

large enough to shift power to the exposed emptoyEurthermore, this study suggests
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that it is not the best framework to use when laligésions exist among, for example,
employers. Industrial relations systems that olsséwer divisions among employers
may be more effectively explained using a PRA asialy Therefore, PRA is likely to

be more useful for the analysis of such countrsticularly where classes have
unified interests.

The events in this study reinforce the importancd eelevance of the VoC
literature in providing useful insights about varsosystems of industrial relations.
VoC appears to be useful even in a small extetmadls It also shows how employers
may be important in maintaining a system — or astienot pressing for change. In this
case, the event did not necessarily shift the prates for employers within the
particular model of capitalism found in Sweden.

This suggests that Swedish labour market institgtioboth formal and
informal, remain relevant and powerful in the fatd=uropeanisation. The institutions
remain strong because the social partners are doedntd upholding them, even where
it may not be in their immediate (short-term) ietds. The diversity within the EU
suggests that not all institutional forms will reacthe same way as the Swedish model
of industrial relations. On the contrary, insiibmal designs that are less entrenched
and enjoy less legitimacy amongst key social pastaee likely to be more affected by
the Europeanisation.

The next section draws some broader conclusiorsch Eountry and policy
area is unique — therefore, before embarking olomnagintegration a number of factors
should be considered. The findings of this studggest that the success of national
labour market institutions will be influenced byettegree of class solidarity or cross-
class alliances.

Regional integration will continue and only timelivtell if the Swedish model
continues to remain robust. If and when it changewill be interesting to identify
whether change came through a critical juncturetber means (such as incremental
change). Tensions and alliances between the quatiers are likely to drive much of
this change.

From a European perspective, we can identify a murobobservations that are
important to countries embarking on regional inkéign. The Laval case confirms a

new direction for ECJ rulings, particularly in ligbf the Viking and Ruffert rulings.
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These cases represent a step-change from the Ruilgdesa ruling of 1990 which
emphasised national sovereignty over community laiihe Laval case, by contrast,
holds the free-market principles of the EU foremo&th the face of this shock, the
Swedish model of industrials displayed a level efistance, led by active and vocal
social partners.

Several areas for further research are suggestedidgtudy. The following

questions are raised:

D Why is class solidarity, in Sweden, stronger on side of labour?
What factors make employers less united?

(2) Why did Swedish institutional arrangements height@oss-class
alliances to keep the state out of wage formatamg why was there no

significant cross-class alliance to bring the sila?e

The Swedish Presidency over the European Unionnbegduly 2009 and will
continue until December 2009. The focus of theemtrwork programme includes the
global financial crisis and climate change, while timpact of EU level institutions on
national labour market institutions has not beesedhby the presidency. This may be
because the social partners and public within Swede not perceive EU level
institutions as threatening as previously.

For the time being, internal pressures will proke greatest challenge to the
Swedish model of industrial relations. To underdtéuture change, the relationship
between institutions and actors should be the afdacus for academics and policy

makers.
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Articles 3(1) and 3(8) of the Posting of Workers
Directive (Directive 96/71/EC)

Terms and conditions of employment
Article 3(1)

Member States shall ensure that, whatever the fglicable to the employment
relationship, the undertakings referred to in Agtit (1) guarantee workers posted
to their territory the terms and conditions of eayphent covering the following
matters which, in the Member State where the wedarried out, are laid down:

- by law, regulation or administrative provisiomgdéor

- by collective agreements or arbitration awardgtihave been declared
universally applicable within the meaning of paeggr 8, insofar as they concern
the activities referred to in the Annex:

(a) maximum work periods and minimum rest periods;
(b) minimum paid annual holidays;

(c) the minimum rates of pay, including overtimeega this point does not apply to
supplementary occupational retirement pension seepm

(d) the conditions of hiring-out of workers, in paular the supply of workers by
temporary employment undertakings;

(e) health, safety and hygiene at work;

(f) protective measures with regard to the ternts@mditions of employment of
pregnant women or women who have recently giveth baf children and of
young people;

(g) equality of treatment between men and womenadimer provisions on non-
discrimination.

For the purposes of this Directive, the concephimfimum rates of pay referred to
in paragraph 1 (c) is defined by the national lan/ar practice of the Member
State to whose territory the worker is posted.

Article 3(8)

'Collective agreements or arbitration awards whiate been declared universally
applicable” means collective agreements or arlatratwards which must be
observed by all undertakings in the geographiczd and in the profession or
industry concerned.
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In the absence of a system for declaring collediyeements or arbitration awards
to be of universal application within the meanirfighe first subparagraph,
Member States may, if they so decide, base theesel:

- collective agreements or arbitration awards whighgenerally applicable to all
similar undertakings in the geographical area arttié profession or industry
concerned, and/or

- collective agreements which have been conclugetidomost representative
employers' and labour organizations at nationadlland which are applied
throughout national territory,

provided that their application to the undertakingferred to in Article 1 (1)
ensures equality of treatment on matters listaterfirst subparagraph of
paragraph 1 of this Article between those undentgdiand the other undertakings
referred to in this subparagraph which are in alaimposition.

Equality of treatment, within the meaning of thidiéle, shall be deemed to exist
where national undertakings in a similar position:

- are subject, in the place in question or in #&a concerned, to the same
obligations as posting undertakings as regardmttéers listed in the first
subparagraph of paragraph 1, and

- are required to fulfil such obligations with te@me effects.
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Information Sheet

Project Title: Industrial Relations and Institutional Change in Sweden
Researcher:

Kelvin Bannan

BCA, BA (Hons), MA Candidate

Political Science and International Relations Programme
Victoria University of Wellington

New Zealand

Phone: +64-4-463 5233 ext. 8499
Fax: +64-4-463 5414

Cell: +64-21 263 2414

Email: kelvin.bannan@vuw.ac.nz

Supervisor:

Dr. John Leslie

Lecturer

Political Science and International Relations Programme
Victoria University of Wellington

New Zealand

Phone: +64-4-463 9494
Email: john.leslie@vuw.ac.nz

Background Information:

I am currently writing a thesis for the requirements of a Masters of Arts in Political
Science. This study will, on a macro-level, assess the relationship between national
level Swedish labour market institutions and EU level supranational labour market
institutions. Particularly, whether the ‘Swedish Model’ is enduring or collapsing due
to integration pressures and its impact on the foundations of national systems of
capitalism.

This study investigates such arguments in the context of the December 2007
European Court of Justice (ECJ) Laval ruling and changes to Swedish industrial
relations. This thesis analyses the positions advocated by unions, employers
associations, ministries, and political parties, on strategies to buffer effects caused by
the ECJ ruling.
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Role of Interviews:

The data, collected through semi-structured interviews, will be published in an
academic thesis, publications, and presented at academic conferences and forums.
Approximately 8 interviews will be conducted, up to a length of 60 minutes.

The interviewee will be identified in the research, unless confidentiality is requested.
If this is the case, the material concerning the individual will be presented in a
manner which protects the identity of the person concerned.

Interviews will be transcribed by myself, and will be returned to interviewee if
requested. All written material will be kept in a locked file and access is restricted to
the investigator. All questionnaires, interview notes and similar materials will be
destroyed two years after the conclusion of the research.

Questions:

The questions will cover the following areas:

1. Official position toward the ECJ Laval ruling.

2. How can these changes best be made (institutional constraints).
3. Conflicts within the organisation regarding these positions.

4. Future of the Swedish model.

5. Political constraints.

The interviews will be recorded on an electronic voice recorder and transcribed. You
will be given the option of whether you would like to view the transcribed material.

Consent:

A consent form will be enclosed to ensure that you have an understanding on the
nature of questions and use of material so informed consent can be made.

This project has obtained approval from the Victoria University of Wellington Human
Ethics Committee.
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Consent Form

VICTORIA UNIVERSITY OF WELLINGTON

CONSENT TO PARTICIPATION IN RESEARCH

Title of Project: EU Industrial Relations and Institutional Change in Sweden

I have been given and have understood an explanation of this research project. |
have had an opportunity to ask questions and have them answered to my
satisfaction.

I consent to information or opinions which | have given being attributed to me
in any reports on this research.

I would like the tape recordings of my interview returned to me at the
conclusion of the project.

I understand that | will have an opportunity to check the transcripts of the
interview before publication.

| understand that the data | provide will not be used for any other purpose or
released to others without my written consent.

I would like to receive a summary of the results of this research when it is
completed.

| agree to take part in this research

I would like a copy of a research report to be sent at the end of the project

Signed:

Name of participant: Date:
(please print clearly)
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IV

Interview Schedule

Social Partners- Employers

Swedish Agency for Government Employers (SAGE) ttoBer 2008  1:08:55
The Association of Swedish Engineering Industries

(Teknikforetagen) 30 October 2008  0:40:00
Electrical Installer Organization (EIO) 29 Octol2808 0:52:30
Confederation of Swedish Enterprise 15 October 2001804:38

Social Partners- Employees
Swedish Trade Union Confederation (LO) 15 Octol¥® 1:41:56

Trade Union of Commercial Employees (Handels) 1tobBer 2008  0:32:36
Swedish Confederation of Professional EmployeeQ)TC 24 February 2009

Swedish Confederation for Professional Associat{®@sCO) 29 October 2008 1:02:25

Political Parties
Moderate Party 15 October 2008 0:37:10

Swedish Social Democratic Party (SAP) Unable to gatierview

Government Agencies
Claes Strath - Swedish National Mediation Office/

Enquiry Chair Claes Strathdstigation 30 October 2008 1:08:10
Academics

Torsten Svensson - Professor, Department of Gowvenim
Uppsala University 28 October 2008  0:55:47



