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CHAPTER 13

Precarious Work and Work-Family
Reconciliation: A Critical Evaluation of
New Zealand’s Regulatory Framework

Amanda Reilly & Annick Masselot

A new class of workers, referred to as the ‘precariat’,' is emerging both internationally?
and within New Zealand.? Precarious work is often understood as work that ‘departs
from the normative model of the standard employment relationship ... [which] is
poorly paid and incapable of sustaining a household™ but it is also more broadly
identified by its characteristics. The New Zealand Council of Trade Unions, has
identified uncertainty of job duration, irregular hours, fluctuating pay, limited access to
paid leave, poor representation and input at work on wages and conditions, limited
access to training and inferior rights and conditions at work as characteristics of
precarious work.”

1. Standing, Guy. The Precariat: The New Dangerous Class (London and New York: Bloomsbury
Publishing, 2011).

2. Kalleberg, Arne, Good Jobs, bad jobs: The rise of polarized and precarious employment systems in
the United States, 1970s-2000s (Russell Sage Foundation, 2011); Keune, Maarten, Trade union
responses to precarious work in seven European countries, 5(1) International Journal of Labour
Research 59-78 (2013); Fudge, Judy, Precarious Migrant Status and Precarious Employment: The
Paradox of International Rights for Migrant Workers, 34(1) Comparative Labor Law and Policy
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Neoliberal reform, focused on Gross Domestic Product, de-unionisation and
de-regulation of labour standards have contributed to growth in this phenomenon.®
Legal protections, rooted in industrial modes of production and based on an out-dated
male bread winner/female caregiver social norm,” are inadequate in this new environ-
ment.® Employment law protections are often tied to the legal status of employee while
increasing numbers of workers do not fit into this category. Even when relevant, such
protections are under-enforced.” Unions and collective bargaining as a cornerstone of
workers’ protection have also been undermined by the decline of the Union movement.

Productivity improvements and the need to reduce costs for business dominate
the discourse around work regulation'® and work-family regulation largely targets elite
women’s needs rather than those at the margins of the workforce.!' Yet, precarious
workers, whose work is characterised by poor pay, low levels of legal protection, job
insecurity and limited ability to support a household,'* are those most in need of work
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family reconciliation support. Such workers frequently have greater family responsi-
bilities than others, and are forced to take jobs that permit them to fulfil these
responsibilities.'®> These workers are thus in need of work family reconciliation
measures. Work family reconciliation is concerned with the need workers may have to
manage their time in order to take care of their families.'* The concept of work family
reconciliation is distinguishable from the concept of work-life balance which is to do
with the desire to limit the involvement in paid activities in order to pursue other
interests (e.g., further education) with the overall aim of contributing to individuals’
wellbeing.'®

This paper considers the problem of precarious workers and work family
reconciliation within the context of New Zealand. New Zealand has many of the same
features as other Western post industrial countries but it also has some of its own
peculiarities linked to colonisation and its relationship with the indigenous people as
well as a heavy reliance of agriculture and tourism for its wealth. Although New
Zealand has followed the same trends towards deregulation as other countries, New
Zealand legislators and unions have made some attempts at addressing work family
reconciliation needs which are here discussed. The central research question this
contribution explores is whether New Zealand’s legal framework is fit for the purpose
of supporting precarious workers in work-family reconciliation. Three areas are
considered: the right to request flexibility, regulation of working time and the role and
efficacy of unions in facilitating work family reconciliation. This analysis is located
within a consideration of work family reconciliation needs and the demographics of the
precarious workforce.

§13.01 WORK FAMILY RECONCILIATION AND PRECARIOUS WORK IN
NEW ZEALAND

Precarious work is characterised by job insecurity and irregular and unpredictable
hours. Overwork is also a potential characteristic of precarious work as precarious
workers are susceptible to work overload due to economic pressure. The lack of voice
inherent in the precarious workers’ position contributes to reinforcing worker’s lack of
control over their working time.'® Non-standard hours, long hours, intensified work
and shift work reduce opportunities for workers to socialise and enjoy personal and
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family leisure time.'” They also have a depressing effect on workers’ physical and
mental health which can affect the quality of time away from work.

Irregular and unpredictable hours also raise challenges in terms of work-family
reconciliation. Inadequate notice of work schedules makes arranging childcare and
transportation difficult.'® Irregular hours result in irregular pay making it difficult to
meet basic expenses and workers experience stress from not knowing the amount of
income they will receive each week. For many precarious workers, working hours are
at the discretion of their employer and, whilst many experience a shortfall of hours, a
sizeable proportion of temporary workers work forty hours or more.'® The volume of
working hours impacts directly on employees’ ability to resolve work family conflict.*®
This is relevant because New Zealanders work typically long hours,’ and this
workplace culture impacts negatively on work family reconciliation.?* Too many hours
of work leave little time for family life and working overtime impacts negatively on
individuals’ perception of their work family balance.*® Over time work is particularly
negative on work family reconciliation when it is imposed by employers as opposed to
being the results of a personal choice by the employee.**

Identifying precarious workers is challenging as such workers are not identified
as a discrete category in national statistical surveys. In New Zealand, as elsewhere, a
range of contractual forms of work arrangement have evolved with many workers not
fitting into a standard employer employee contractual relationship (with the associated
rights which attach to standard contract of employment.) These include part-time
work, fixed-term contracts, temporary agency work, work with flexible hours, tele-
working and home working, and ‘zero-hour work’. Although not all forms of non-
standard work are precarious with all associated problems, many are.
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The diagram below indicates the approximate distribution across different forms
of non-standard work in New Zealand.**

Employed

Employer Self-employed Employee
(5.8%) (9.9%) (83.6%)
I
Permanent Temporary
employee employee
(74.7%) (8.7%)
[ I I ]
Full-time Part-time Casual Fixed-term Seasonal Temporary
(59.4%) (14.2%) worker worker worker agency worker
o : (4.2%) (2.6%) (1.2%) (0.7%)

Temporary worker is an umbrella terms encompassing a number of different
legal arrangements which may raise different work-family issues as well as making one
size fits all regulation inappropriate.

Casual workers, i.e., ‘employees hired on a periodic basis as need arises’*® are typically
in a short-term employment relationship with no expectation of on-going work or
mutuality of obligations between the parties. By contrast, zero hour contract workers
are in an on-going employment relationship characterised by a contract which contains
no guaranteed hours for the employee.”” The use of zero-hour contracts in New
Zealand was growing until recently,*® however, as will be discussed in the section on
regulation of working hours, such arrangements are now illegal. Seasonal workers, i.e.,
workers whose jobs are only available at certain times of the year are also temporary
workers. Such workers are most likely to work in agriculture, fisheries and forestry.*’

25. Distribution of non-standard work in New Zealand New Zealand Workforce Structure. Source:
Statistics New Zealand, Survey of Working Life (December 2012), http://www.stats.govt.nz/
browse_for_stats/income-and-work/employment_and_unemployment/SurveyofWorkingLife_
HOTPDecl2qtr.aspx (accessed 20 December 2016); Note: Shaded cells are categories of non-
standard work. Percentages do not add to totals due to the exclusion of residual categories from
the diagram.

26. Brosnan, Peter & Pat Walsh, Employment Security in Australia and New Zealand, 8(3) Labour &
Industry: a journal of the social and economic relations of work, 23-41 (1998).
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28. O’Meara, Patrick, Flexibility and Employment Laws: Labour law not working for those in insecure
work. Radio New Zealand Insight Programme (16 November 2014), http://www.radionz.co.nz
/national/programmes/insight/audio/20157262 /insight-for-16-november-2014-flexibility-and-
employment-laws (accessed 7 December 2016).

29. Statistics New Zealand, Flexibility and security in employment: Findings from the 2012 Survey of
Working Life.
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Most seasonal workers are male®® and Maori and Pacific ethnicities have a higher
likelihood of being in seasonal employment.>!

Not all temporary workers are precarious workers, and some choose this form of
work for personal reasons. However, Dixon’s 2009 study’? indicated that temporary
workers are exposed to higher levels of insecurity and workers experience greater
variability in hours and an increased likelihood of working nonstandard hours.** She
also found that more than half of all workers” hours of work changed from week to
week to suit the employer’s needs. This was especially the case for casual workers
(62%), but less common among fixed-term workers (32%). Nearly a fifth of both
casual and temporary agency workers had limited advanced notice of work schedules,
with 18% and 19% respectively being told their work schedule only one day or less in
advance. Work outside of standard working hours was also common; 43 % of casuals
and 45% of seasonal workers did at least some of their work in non-standard hours.
Seasonal work appears to be more stable than other forms of temporary work; nearly
half of all seasonal workers always knew their work schedules.*® However, Dixon’s
study®® indicated that seasonal workers had the highest incidence of all temporary
workers for non-standard working hours. They also have a high (23 %) incidence of
working long hours (forty-five hours or longer per week) and high incidence of
experiencing physical symptoms as a result of their work, with 15% saying that they
often or always experienced physical problems or pain.

There is no available data on workers who are ostensibly self-employed but who
are essentially dependent contractors (which does not exist as a separate legal category
in New Zealand). Nonetheless, it seems likely that such workers may also be adversely
affected by unreliable work and irregular schedules.

While the above discussion has focused on non-standard work, non-standard
work does not necessarily equate to precarious work although it is generally viewed as
one indicator of precariousness. It is possible to be ostensibly employed in a permanent
position but in real terms to feel that employment is insecure or to lack security or
control over working hours. The New Zealand Council of Trade Unions estimates that
at least 30% of New Zealand’s workforce is in insecure work (including the ostensibly
permanently employed) using the criteria identified above. Conversely not every
person in non-standard employment is a precarious worker. Many highly paid IT
workers are not and some workers express a preference for remaining in non-standard
work.

In conclusion, while it is difficult to be precise about the exact number of
precarious workers who may be experiencing work family reconciliation issues in New

30. Dixon, A profile of temporary workers and their employment outcomes, p. 6.

31. Statistics New Zealand, Flexibility and security in employment: Findings from the 2012 Survey of
Working Life, p. 13.

32. Dixon, Sylvia, A profile of temporary workers and their employment outcomes (New Zealand
Department of Labour, 2009), http://www.mbie.govt.nz/publications-research/research/
labour-market-and-skills/temporary-workers.pdf (accessed 19 December 2016).
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34. Statistics New Zealand, Flexibility and security in employment: Findings from the 2012 Survey of
Working Life, p. 21.

35. Dixon, A profile of temporary workers and their employment outcomes.
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Zealand, it is clear that precarious work exists as a phenomenon. It is also apparent that
regulating work-family reconciliation is challenging in that precarious work is not
concentrated under a single legal form of legal form. Precarious work is also found
across different sectors with different scheduling needs. Industries with the highest
usage of temporary workers are education and training, and retail, accommodation and
food services, where nearly 1 in 5 (both 17%) of their workforce are temporary.*®
Employers in these sectors have different needs than those employing seasonal
workers. A casual retail assistant may only be required for a few hours every now and
again but long intense hours may be required to harvest fruit.

So far the discussion has focused on precarious workers in general, however,
New Zealand precarious workers are not a homogenous group and their work-family
reconciliation needs vary. The Council of Trade Union (CTU) has, amongst others
identified Maori and Pacific workers as well as migrants as particularly at risk. The
challenges faced by men and women may vary too and vary across the life cycle.

Precarious employment has a disproportionate ethnic divide with Maori and
Pacific workers being disproportionately over-represented in insecure work.*” In
absolute terms, the majority of the temporary workforce is New Zealand-born Euro-
pean but when viewed proportionately, Maori workers have the highest incidence of
working in temporary jobs at 13 %, followed by Pacific workers at 10.7 % .*® In addition,
Maori and Pacific ethnic groups combine high fertility rates with much lower female
employment rates and may have different cultural pressures® with regard to gender
and family and community responsibility norms.*°

Immigrants are susceptible to exploitation and often find themselves in precari-
ous work.*" Anderson and Tipples argue that migrant workers commonly end up in
insecure work as they try to find an entry point into the labour market. Immigrant
workers are susceptible to accepting precarious employment due to language and
cultural barriers or unfamiliarity with their employment rights.** This also exposes
them to exploitation by employers. There is evidence that migrant workers are being

36. Statistics New Zealand, Flexibility and security in employment: Findings from the 2012 Survey of
Working  Life (2014), http://www.stats.govt.nz/browse_for_stats/income-and-work/
employment_and_unemployment/flexibility-security-employment.aspx (accessed 11 Decem-
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traditions might add expectations on Maori and Pacific individuals which can cause conflict with
working time obligations.

41. McLaren, Eva, Patrick Firkin, Paul Spoonley, Ann Dupuis, Anne de Bruin, and Kerr Inkson, At
the margins: contingency, precariousness and non-standard work, 1 Labour Market Dynamics
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overworked, underpaid and have no written employment agreements.* Anderson and
Tipples argue that the exploitation of migrant workers is made worse by the weak
monitoring and enforcement of labour law.** Migrant workers may also have unique
work family reconciliation challenges relating to responsibilities to extended family
members in other countries amongst other things.

The challenges of precarious work transcend gender boundaries, but there are
gendered implications. Nearly six in ten temporary workers in New Zealand are
women®® at least in part due to work family conflict.** Women are still largely
responsible for unpaid household work and frequently assume the role of primary
caregiver. Thus women with childcare responsibilities may choose to participate in
temporary work for the flexibility it purports to offer as a method of resolving the
conflict.*” Unfortunately, temporary work, especially temporary work with uncertain
continuity and/or irregular work schedules, is no panacea for work-family conflict. A
worker may accept work which conflicts with their care responsibilities because they
fear not being offered future work opportunities if they refuse. Precarious work also
impacts on working fathers. An EEO Trust survey*® found that 80% of fathers wanted
to spend more time with their families. Eighty-two per cent of working fathers said their
paid work negatively affected the amount of time they spent with their children.
Fifty-two per cent said that their paid work affected the quality of time spent with their
children. Fathers in the survey cited several workplace situations which negatively
impact on their ability to balance work and family commitments, including lack of
flexibility of hours and unpredictable hours, unsupportive work cultures, travel to and
location of work, and low uptake of work-life provisions.

Childcare is not the sole care responsibility workers can experience. Eldercare is
the unpaid care of an elderly relative by providing ‘personal care, household assis-
tance, administrative support, social and emotional support.® As the population ages,
many workers, particularly older workers, find themselves balancing paid work with
care for elderly relatives. Caring for the elderly is less predictable than childcare
responsibilities and the strategies for meeting these needs often rely on traditional
methods of using leave entitlements.* This is problematic for precarious workers who
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45. Statistics New Zealand, Flexibility and security in employment: Findings from the 2012 Survey of
Working Life.
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49. Davey, Judith & Sally Keeling, Combining work and Eldercare: a study of employees in two City
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cannot plan with certainty because of uncertain hours and work schedules and limited
access to leave entitlements.**

In conclusion, given the varied work-family reconciliations needs of both pre-
carious workers, and the varied needs of employers in different sectors, designing any
‘one size fits all’ legislative solution is challenging and possibly counterproductive. A
more individualised tailored approach seems called for.

§13.02 RIGHT TO REQUEST FLEXIBILITY

The concept of flexible work came to the forefront of New Zealand employment law not
primarily to solve work-family conflict but as a tool for employers to adapt quickly and
more adequately to globalised market competition.>* Employer-defined flexibility can
lead to less predictability and discretion for employees, as wells as an increase in
irregularity of work hours, which in turn leads to lower income and higher insecurity
for workers.>® Thus, the flip side of flexibility for employers is precariousness and
increased work-life conflict for employees.

However, flexibility does not have to the benefit employers exclusively. It was
discussed above how the work family reconciliation needs of precarious workers may
vary across a life time and depend upon a range of factors including gender and
ethnicity. It was also mentioned that different sectors legitimately have different
requirements. The ability to tailor individualised solutions which are flexible to the
individual and to the employer has advantages over statutorily dictated standard
working conditions.

New Zealand has taken some positive steps towards achieving this ideal.
Employees (including temporary and other non-standard workers) have a statutory
right to request flexibility. This is covered by Part 6AA of the Employment Relations Act
2000 (as amended successively by the Employment Relations Amendment (Flexible
Working Agreements) Act 2007 and by the Employment Relations Amendment 2014),
which provides the right to request flexible working arrangements.

Originally modelled on a similar UK provision,*® which exclusively addressed the
need of parents of young and disabled children, the 2007 New Zealand law was
designed to facilitate more broadly the needs of employees with their more general care
obligations. It represented a significant development for the right to care® and

51. James, Grace and Emma Spruce, Workers with Elderly Dependants: Employment Law’s Response
to the Latest Care-Giving Conundrum, 35(3) Legal Studies 463-479 (2015).

52. Masselot, Annick, Gender Implications of the Right to Request Flexible Working Arrangements:
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53. Hofdcker & Konig, Flexibility and Work-life conflict in time of crisis: a gender Perspective.

54. Employment Relations Amendment (Flexible Working Agreements) Act 2007, which added part
6AA to the Employment Relations Act 2000. See also Levin-Epstein, Jodie, How to Exercise
Flexible Work: Take Steps with a ‘Soft Touch’ Law, Work Life Balance Brief No 3. (Centre for Law
and Social Policy, 2005); Hegewisch, Ariane, Flexible working policies: a comparative review
(Equality and Human Rights Commission, 2009).

55. See Busby, Nicole, A Right to Care? Unpaid Care Work in European Employment Law (Oxford
University Press, 2011).
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constituted a world premiere in relation to valuing unpaid care work. In 2014,
however, an amendment (which entered into force on 6 March 2015) removed the
criteria of care and thus, moved away significantly from the original intention to
facilitate a better reconciliation between family and work commitments. Section
69AA(a)”° of the 2007 Act was replaced by a new section which extended the statutory
right to all employees, not just those with care responsibilities. Moreover, originally the
right to request was limited to employees who had been employed by the same
employer for a period of six month, but this limitation was also removed in 2014.
Technically, this right is now available to all employees including those in non-
standard work from the beginning of employment, whether they have care obligations,
or they simply want to enjoy a better work-life balance.

Prima facie this development is positive. However, in the context of work family
reconciliation there are some problematic aspects. The legislation now lacks clear
underpinning principles which value the reconciliation of work and family or recognise
the reality of unpaid care. The removal of the care criteria from the right to request
flexible working arrangements arguably makes the care-giving provided by men and
women invisible. Care is no longer valued (not even symbolically) and this entrenches
the idea that production and reproduction are disconnected in New Zealand society.

An employer, faced with multiple requests by employees for flexibility is not
provided with any justification for prioritising work-family reconciliation motivated
requests. The desire of one employee to take time off to train for a marathon is exactly
on a par with the need of another employee to take an aging parent to the doctor.
Moreover, highly valued employees with bargaining power are much more likely to
benefit from this right than precarious workers.

The right to request flexible working arrangement can arguably be classified as
symbolic. Indeed, while it pays lip service to the idea of work family reconciliation, the
dominant focus remains on work productivity. Another point to note is that the
statutory right only confers a right to request; employees have always had the right to
negotiate and renegotiate the terms of their contract of employment. Although, under
the legislation, the employer has the obligation to consider seriously the request for
flexible working arrangement, such a request could easily be refused as this obligation
is weak. All the law provides for is a right to a process for a fair and timely
consideration of a request, rather than a right to flexibility. An employer may refuse the
request by providing explanations as to the (business related) reasons for the refusal.””
The fact that employers are able to decline on business grounds demonstrates the
continuing paramountcy of the employer’s needs as opposed to employees’ need for
work family reconciliation. This theme continues in the next section where it is shown
that although symbolic steps have been taken towards regulation to mitigate the worst
of employer scheduling practices, the employer’s needs are still treated as superior to
that of employees.

56. Under the 2007 Act, Section 69AA(a) states that the object of this Part is to provide ‘...certain
employees with a statutory right to request a variation of their working arrangements if they
have the care of any person’.

57. S69AAF of the employment relations Act 2000.
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It is also difficult for employees to challenge the refusal of an employer based on
business related grounds. Employees, especially those in precarious work often lack
the business organisation knowledge (and/or financial and/or emotional ability) to be
able to challenge the employer’s decision. In addition, the law does not empower
employees to challenge the reasons put forward by the employer, as it only allows
employees to challenge employers who do not deal with the request in accordance with
the specified process. In this case, the matter can be referred to a Labour Inspector,
then to mediation, and then only to the court system (the Employment Relations
Authority). Even if an employee finds the courage and the energy to contest their
employer’s refusal, the penalty is paltry. According to S 69AAJ, an employer who does
not comply with the process of considering seriously a request for flexible working
arrangement is liable to a penalty not exceeding NZD2,000. Such an amount is so
insignificant and token, that it cannot be considered as a viable deterrent to employers.
In addition, the remedy is ill-adapted to the aim of the provision, as the need for
flexibility cannot me met with monetary penalty.

As a result, this statutory right is seldom exercised. Although many employees
have requested flexible work arrangements, few have used the formal procedure. The
2011 review of the 2007 amendment shows that among current employees, 43%
reported that they have made a request for flexible working arrangement to their
employer and a large majority of these requests were approved.*® However, the request
for flexible working arrangement was often not based on the statutory rights.*® There
is, to date, no reported case law around this provision.

Highly qualified, skilled workers, which New Zealand is short of, inherently have
the bargaining power to request changes in their terms and conditions of employment.
Precarious workers lack bargaining power altogether. The law, as it currently stands is
insufficient to change this.

§13.03 REGULATION OF TIME IN NEW ZEALAND

Some key scheduling issues were identified above as problematic for precarious
workers leading to work family reconciliation issues, including the problem of over-
work due to income insecurity, irregular working hours, changes to rosters at short
notice, and insufficient or no guaranteed hours. Following a successful campaign by
the unions and in particular UNITE,® the New Zealand legislature has recently turned
its mind to improving worker’s control of their working hours. Consequently, New
Zealand law was changed on 1 April 2016 as six new sections (67C-67H) were inserted

58. Department of Labour, Review of Flexible Working Arrangements in New Zealand Workplaces
(Department of Labour, 2011).

59. Ibid.

60. Treen, Mike, How UNITE took on the Fast Food Companies over Zero Hour contracts and won
(UNITE, 2015) http://www.unite.org.nz/how_unite_took_on_the_fast _food_companies_over_
zero_hour_contracts_and_won?recruiter_id =26272 (accessed 19 December 2016); see further
next section.
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into the Employment Relations Act 2000.°" These reforms represent a step in the right
direction to improve work family reconciliation. Nevertheless, it remains questionable
whether such reforms go far enough.

New Zealand workers, in real terms, have little protection against overwork. The
legal system lacks the comprehensive working time regulations that exist in the
European Union countries. Although, there is a maximum working hours provision
which establishes a forty-hour, five-day working days per week, the protection it
provides is weak. Section 11B of the Minimum Wage Act 1983 prevents an employer
from fixing working hours above forty hours per week, unless this is agreed to by both
parties.®* These hours can be varied from week to week with agreement between the
parties. Subsection (3) of that section also requires that where working hours are fixed
at under forty hours per week, both parties must endeavour to fix daily hours so that
work hours are not worked on more than five days per week.®® There is no entitlement
to an overtime premium for working above the forty hour maximum, but this can be
achieved by agreement between the parties.**

The fact that maximum hours may be varied by agreement between the parties
makes it doubtful that precarious workers would be able to access any protection
against overwork through this provision. Given the weak bargaining power of precari-
ous workers, it would be difficult to refuse an employer’s request to alter working
hours above the maximum. This is especially true where the employee has no
guarantee of on-going work (casuals and temporary agency workers), or the worker is
not directly employed within the organisation who has day-to-day control over them
(temp agency workers).

In any case, many workers might worry that, refusing to agree to the employer’s
request to work above the forty hours week, might lead to their hours being drastically
reduced in retaliation. It should be noted, however, that a recent amendment to the

61. The focus here is on regulation of working hours however it is worth noting that New Zealand
law also provides workers with other leave entitlements which may address work-life balance
issues. L.e., Parental leave is provided by the Parental Leave and Employment Protection Act
1987. Paid parental leave is conditional to continuous period of employment and eligibility of the
mother. Paid annual as well as sick and bereavement leaves are protected by the Holidays Act
2003. These rights are conditional to continuous employment criteria. Employees are entitled to
four weeks’ paid annual holiday after twelve months of continuous employment under section
16 of the Holidays Act 2003. The Holidays Act also sets out entitlements to time-and-a-half pay
for workers working on public holidays and alternative holiday if the public holiday falls on an
ordinary working day for the employee. However, these provisions are available are largely only
for those in standard employment and are frequently tied to continuity of service which it may
be difficult for precarious workers to establish.

62. Section 11B(2) Minimum Wage Act 1983: ‘The maximum number of hours (exclusive of
overtime) fixed by an employment agreement to be worked by any worker in any week may be
fixed at a number greater than 40 if the parties to the agreement agree.’

63. Section 11B(3) Minimum Wage Act 1983: ‘Where the maximum number of hours (exclusive of
overtime) fixed by an employment agreement to be worked by any worker in any week is not
more than 40, the parties to the agreement must endeavour to fix the daily working hours so that
those hours are worked on not more than 5 days of the week.’

64. This section is an obscure requirement of New Zealand law which has had a limited effect in
workplaces.
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Employment Relations Act 2000 S67F°° provides protection against such victimisation,
provided that the agreement does not contain an availability provision that provides for
the payment of reasonable compensation to the employee for making himself or herself
available to perform work under the availability provision. Therefore, New Zealand
employers may not adversely treat employees who refuse additional hours where there
is no availability agreement, which is positive but questions remain as to whether in
real terms precarious workers will be able to access this protection given the unbal-
anced bargaining power between the parties. Also the law contains no prohibition
against treating employees who have agreed to an availability provision adversely.

In addition to the issue of long working hours, precarious workers are exposed to
a lack of certainty with regards to working hours as well as to irregular schedules.
Irregular hours, uncertain and unpredictable work schedules deprive precarious
workers of the ability to plan and balance their work commitments with their family
commitments.®® Irregular hours result in uncertain and variable pay, contributing to
financial pressures which in turn makes it harder for precarious workers to decline
work when it is offered.

Providing advance notice of work schedules allows workers to plan work and
personal commitments as well as to determine their income in advance, allowing for
financial planning and certainty. For this reason, laws providing for the advance notice
of work schedules are in effect in several jurisdictions®” as well as compensation for
cancelled shifts.®® In a recent change to New Zealand law S67C of the Employment
Relations Act requires hours of work to be agreed upon between employee and
employer as well as to be written into an employees’ individual or collective agree-
ment.* Hours of work includes the ‘number of guaranteed hours’ of work, ‘the days of
the week on which work is to be performed’ and ‘the start and finish times of work’ as
well as any flexibility around days and hours of work. This requirement for specificity
must be seen as a minor positive development in that it does give employees some
indication of the employer’s expectation at the outset but employers retain the ability
to require flexibility.

65. Section 67F was inserted into the Employment Relations Amendment Act 2000, on 1 April 2016,
by section 9 of the Employment Relations Amendment Act 2016 (2016 No 9).

66. Shagvaliyeva, Sussanna, and Rashad Yazdanifard, Impact of flexible working hours on work-life
balance, 4 American Journal of Industrial and Business Management 20-23 (2014); Hofdcker &
Konig, Flexibility and Work-life conflict in time of crisis: a gender Perspective; Masselot, Gender
Implications of the Right to Request Flexible Working Arrangements: Raising Pigs and Children in
New Zealand.

67. See for instance the new regulation adoption in San Francisco, US. Jamieson, Dave, A Landmark
Workers “Bill of Rights’ Passes Unanimously in San Francisco, Huffington Post (25 November
2014), http://www.huffingtonpost.com/2014/11/25/retail-worker-bill-of-rights-san-francisco_
n_6221642.html (accessed 22 December 2016).

68. See for example the US Congress proposal for regulation of part-time Schedules, also known
as the ‘Schedules that Work Act’: Kasperkevic, Jana, Elizabeth Warren to help propose Senate
bill to tackle part-time schedules, The Guardian (23 July 2014), http://www.theguardian
.com/money/us-money-blog/2014/jul/23/elizabeth-warren-senate-bill-part-time-schedules
(accessed 22 December 2016).

69. Section 67C was inserted into the Employment Relations Amendment Act 2000, on 1 April 2016,
by section 9 of the Employment Relations Amendment Act 2016 (2016 No 9).
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More significantly the newly introduced section 67G of the Employment Rela-
tions Act’ relates to cancellation of shifts. Under this section the employer cannot
cancel a shift unless a reasonable period of notice is given beforehand and reasonable
compensation is paid to the employee, if the employer cancels a shift without giving
reasonable notice (section 67G(2)). The notice period must be specified in the
employee’s employment agreement. If it is not specified, then the employer must pay
the employee reasonable compensation for the notice specified in the employment
agreement (section 67G(3)(b)). If neither reasonable notice nor reasonable compensa-
tion is specified in the employee’s employment agreement, then the employee is
entitled to receive the full amount they would have normally earned working the
cancelled shift.

This provision must be welcomed in that it forces employers to plan ahead and
compensate employees for shift cancellation. However, the repeated use of the word
‘Teasonable’ in the provision introduces a problematic and subjective element, which
might need to be clarified though litigation. Indeed, what is ‘reasonable’ for the
business might not be ‘reasonable’ for the worker’s family life.

In addition to long working hours and irregular and uncertain hours, insufficient
hours are also an issue for precarious workers. There has been another recent positive
development in New Zealand law around the regulation of ‘zero hour’ contracts.”
‘Zero hour’ contracts are distinct from casual contracts. Under casual contracts, while
the employer has no obligation to offer work, the employee has no obligation to accept
work when it is offered. With ‘zero hour’ contracts, workers not only have no
guarantee of work, they are obliged to accept work if and when it is offered. Most
pernicious of all is that sometimes employers will make ‘zero hour’ workers sign
exclusivity clauses which mean that employees cannot seek work from other employ-
ers. ‘Zero hour’ contracts thus add to the complexity of managing work family
reconciliation for precarious workers. Not only is work not on a regular schedule, when
it is offered it cannot be refused, potentially leading to both underemployment as well
as intense overwork in times of high employer demand.

Since 2016, New Zealand law effectively prohibits the use of ‘zero hour’
contracts. S67D of the Employment Relations Act’? introduces the concept of ‘avail-
ability’. This provision allows employers to require availability from employees but
only if agreed hours of work are specified, and those agreed hours include guaranteed
hours of work among those agreed hours. Furthermore, the availability provision has
to be based on reasonable grounds and the employee has to be provided with
reasonable compensation for making him/herself available for work (s67D3(a) and
(b)). This means that employers cannot demand availability from employees without

70. Section 67G was inserted into the Employment Relations Amendment Act 2000, on 1 April 2016,
by section 9 of the Employment Relations Amendment Act 2016 (2016 No 9).

71. Brinkley, lan, Flexibility or insecurity? Exploring the rise in zero hours contracts (The Work
Foundation, 2013) http://mbsportal.bl.uk/taster/subjareas/hrmemplyrelat/twf/164297flexib
ilityinsecurity13.pdf (accessed 22 December 2016).

72. Section 67D was inserted into the Employment Relations Amendment Act 2000, on 1 April 2016,
by section 9 of the Employment Relations Amendment Act 2016 (2016 No 9).

298



Chapter 13: Precarious Work and Work-Family Reconciliation §13.03

reason and employees required to be available must have at least two guaranteed
hours. Thus, effectively ‘zero hour’ contracts are now prohibited.

While the intention of this provision is to prevent egregious abuse of ‘zero hour’
contracts, much discretion is given to the employer to determine what is ‘reasonable’.
S67(d)(5) provides that in considering whether there are genuine reasons based on
reasonable grounds for including an availability provision, an employer must have
regard to all relevant matters, including the following:

whether it is practicable for the employer to meet business demands for the work
to be performed by the employee without including an availability provision; as
well (b) the number of hours for which the employee would be required to be
available; and (c) the proportion of the hours referred to in paragraph (b) to the
agreed hours of work. It is thus clear that, as with the right to request flexibility,
primacy is to be given to the employer’s business needs.

Furthermore employees who have agreed to an availability provision cannot
refuse to be available during the agreed hours unless reasonable compensation for
availability is not written into the contract. ‘Reasonable’ is not explicitly defined,
however, S67(d)(6) provides that compensation payable under an availability provi-
sion must be determined having regard to all relevant matters.”

Finally, S67H prohibits unreasonable restrictions on ‘secondary employment’.
Employers cannot restrict secondary employment for employees, unless the employer
has reasonable grounds and the reasons behind these grounds are stated in the
employee’s employment agreement. Here again the employer is only required to act
‘reasonably’ but reasonableness is not defined and presumably once again the employ-
er’s business requirements are likely to take precedence over the employees’ work
family reconciliation needs.

In conclusion, while the 2016 amendments ostensibly address some of the worst
of the scheduling issues, there is a high degree of flexibility to agree on arrangements
which may be very un-family friendly in real terms. While workers with real bargaining
power may now have additional leverage in bargaining terms and employers have been
given some direction as to how specific they must be in reaching agreements, the fact
remains that precarious workers may have little choice but to agree to less than optimal
work arrangements. Having agreed, the law offers little in the way of redress. Indeed,
a worker who has agreed to an availability provision may explicitly be subjected to
detriment, if they refuse hours. Furthermore, the requirements that employers should
be reasonable are vague although implicitly it does give primacy to the employer’s
business needs. Further clarification may be needed through a process of litigation. It

73. Section 67(d)(6) Compensation payable under an availability provision must be determined
having regard to all relevant matters, including the following:

(a) the number of hours for which the employee is required to be available:

(b) the proportion of the hours referred to in paragraph (a) to the agreed hours of work:

(c) the nature of any restrictions resulting from the availability provision:

(d) therate of payment under the employment agreement for the work for which the employee
is available:

(e) if the employee is remunerated by way of salary, the amount of the salary.
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remains to be seen whether precarious workers will have the time or the means to bring
litigation forward.

§13.04 UNION INITIATIVES WITH REGARD TO SCHEDULING AND
REGULARITY OF HOURS

Statutory regulation of working hours can be beneficial, however, as noted above the
requirements of individual sectors vary as do the work family reconciliation needs of
individuals and families. In this context, unions can potentially play an important role
in negotiating specific solutions tailored to the needs of industry as well as those of the
family.

The weak bargaining power of precarious workers has been identified as a key
limitation on the efficacy of rights to request flexibility and enforcement of legislative
protections.” The purpose of labour law classically has been seen as redressing the
inherent imbalance of power between workers and employers by empowering unions
to act for workers.” This principle is explicitly acknowledged in New Zealand’s
Employment Relations Act which states at section 3 that the object of this Act is - (a)
to build productive employment relationships through the promotion of good faith in
all aspects of the employment environment and of the employment relationship... (ii)
by acknowledging and addressing the inherent inequality of power in employment
relationships [and by] (iii) promoting collective bargaining.

Unfortunately however, since the 1990s the power and coverage of New Zealand
unions was significantly and intentionally undermined by the Employment Contracts
Act.”® This was replaced in 2000 by the more union friendly Employment Relations Act
but the damage had been done and union membership is not high, particularly in the
private sector, and it seems to be in a process of gradual decline. As of 2016 it sat at
roughly under 20% of the employed workforce.””

74. Conaghan, Joanne, Time to dream? Flexibility, families and the regulation of working time, in
Fudge, Judy & Owens Rosemary (eds.), Precarious Work, Women, and the New Economy: the
Challenge to Legal Norms (Hart Publishing, 2006), 101-130.

75. Kahn-Freund, Otto, Labour and the Law (2nd ed., Stevens, 1977) (1977), p. 6; Anderson, Gordon
and John Hughes, Employment Law in New Zealand, 6-11 (LexisNexis NZ, 2014); Collins,
Hugh, Labour Law as a vocation, 105(3) Law Quarterly Review, 468-484 (1989).

76. Anderson, Gordon, Labour Law in New Zealand (2nd ed., Wolters Kluwer, Alphen aan den Rijn,
2015).

77. ‘In the June 2016 quarter, around 1 in 5 employees belonged to a union, with most union
members in full-time employment (86.9 percent) and in a permanent job (92.1 percent).
Although the sex split for employees was similar (50.9 percent male, 49.1 percent female),
women were more likely to be union members than men (6 in 10 or 58.7 percent).’ Statistic New
Zealand, Union membership and employment agreements — June 2016 quarter (2016), http://
www.stats.govt.nz/browse_for_stats/income-and-work/employment_and_unemployment/im
proving-labour-market-statistics/union-memship-emplymt-agmt.aspx (accessed 19 December
2016).
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Despite the stated commitment to unions, in real terms, legislative support is
limited and consequently there is insufficient support for bargaining for the improve-
ment of work family reconciliation. Unlike many other European countries,”® New
Zealand does not have extension bargaining. Collective contracts do not extend beyond
the members of the union. In addition, although there is a guiding principle that all
parties are required to act in good faith, unlike in other countries (such as France and
Spain),” there is no legislative requirement for employers to bargain on particular
terms and conditions. Consequently, New Zealand employers are increasingly trying to
exclude from collective bargaining fundamental terms such as pay rates.®

Furthermore, while New Zealand unions certainly aim to better the working
conditions of precarious workers, precarious workers are often not union members.
Unions therefore do not have a mandate to act on behalf of such workers. While it is
difficult to be precise with regards to numbers of precarious workers due to aforemen-
tioned categorisation issues, it is clear that temporary/non-standard workers have
lower trade union participation, with only 22.4% of temporary workers being union
members; casual workers had the lowest membership at 14.8% .5

New Zealand unions also do not have extensive resources to command and have
to tread a difficult line in terms allocating those resources vis-a-vis their responsibilities
to dues paying members. The weakening of the union movement has moreover
indirect flow on effects; the NZCTU argues that the increase in insecure work and lower
union participation has eroded workers’ knowledge of their employment entitle-
ments.®* This in turns weakens the ability of the regulatory system to assist precarious
workers. Even where laws exist, workers may not have the knowledge to access and/or
the financial ability enforce them; casual workers have been found to have the lowest
level of knowledge of their legal entitlements.®

Despite these limitations, New Zealand unions have had some success in
improving workers’ control over working hours, including workers in sectors where
precarious work is prevalent. In order to do so, unions have been using a variety of
means, which we discuss below.

78. Traxler, Franz, Collective bargaining in the OECD: developments, preconditions and effects, 4(2)
European Journal of Industrial Relations, 207-226 (1998); Traxler, Franz, and Martin Behrens,
Collective bargaining coverage and extension procedures (2002) http://www.eurofound.europa
.eu/observatories/eurwork/comparative-information/collective-bargaining-coverage-and-exte
nsion-procedures (accessed on 19 December 2016).

79. Artiles, Antonio Martin, Work-life balance in collective bargaining examined (2005), http://
www.eurofound.europa.eu/observatories/eurwork/articles/work-life-balance-in-collective-ba
rgaining-examined (accessed 19 December 2016); Gregory, Abigail, and Susan Milner, Trade
Unions and Work-life Balance: Changing Times in France and the UK? 47(1) British Journal of
Industrial Relations, 122-146 (2009).

80. First Union Inc v Jacks Hardware and Timber Limited [2015] NZ EmpC 230.

81. Statistics New Zealand, Flexibility and security in employment: Findings from the 2012 Survey of
Working Life, p. 6.

82. Statistics New Zealand, Flexibility and security in employment: Findings from the 2012 Survey of
Working Life, p. 45.

83. Dixon, A profile of temporary workers and their employment outcomes, p. 34; Whatman, Richard,
Craig Armitage & Richard Dunbar, Labour Market Adjustment under the Employment Contracts
Act, 19(1) New Zealand Journal of Industrial Relations (1994).
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Unions have, to an extent, been able to influence public policy through their
campaigns and participation in policy forums. New Zealand unions have, in particular,
been at the forefront of advocating for better control over working time. In 2013, the
New Zealand Council of Trade Unions published a comprehensive report entitled:
Under Pressure: Insecure Work in New Zealand® to investigate the prevalence and
spread of insecure work in New Zealand, and the impact it has had on New Zealand
workers. This report also encouraged unions to lead campaigns against insecure work
and a number of unions have run campaigns to focus on specific issues faced by
precarious workers.*®

Most encouragingly, UNITE, a small union, has been unexpectedly successful in
challenging and ending zero hour contracts in the fast food sector through a savvy
combination of a media campaigning and collective bargaining.®® Not only did UNITE
convince all of the fast food chains to agree to terms in collective agreements banning
zero hour contracts, but the media campaign was picked up by mainstream media
leading ultimately to law change around zero hour contracts discussed above.

Unions have also had some success in achieving favourable judgments for
workers through the process of strategic litigation. For example, Idea Services Limited
v. Dickson® dealt with workers required to sleep over in residential care settings. The
Supreme Court ultimately held that a person required to be on-site or available for work
is entitled to compensation, even if that person is not performing work duties. As a
result, John Ryall, Secretary of the Service and Foodworkers Union (now e Tu)
expressed the view that litigation to secure workers’ rights was now preferable to
collective bargaining.®® ‘We decided there’s got to be a better way than (collective
bargaining)[...]I think these cases will continue, until such time as there is a collective
bargaining system in place.’

However, collective bargaining, litigation and campaigning through public fo-
rums are not necessarily discrete strategies as the long running Ports of Auckland
industrial dispute demonstrates. In late 2011, Ports of Auckland became engaged in a
dispute with workers represented by the Maritime Union of New Zealand. This began
as a rostering dispute; the Maritime Union opposed the Port’s proposals to change the
rostering system.® The Port argued that more flexible rostering was necessary to match
workers with port traffic, but the union opposed this arguing that the current rostering

84. New Zealand Council of Trade Unions, Under Pressure: A Detailed Report into Insecure Work in
New Zealand.

85. For example the FIRST union which represents workers in Finance, Industrial (Textile and
Wood) Retail, Stores & Transport successfully campaigned against a New Zealand bank who
wanted to increase flexibility in its employment contracts and reduce advance notice of
schedules: McNicol, Hamish, John Anthony and Narelle Henson, ANZ workers walk off the job
(10 October 2014), http://www.stuff.co.nz/business/industries/10601614/ANZ-workers-walk
-off-the-job (accessed 17 January 2017).

86. Treen, How UNITE took on the Fast Food Companies over Zero Hour contracts and won.

87. Idea Services Limited v Dickson [2011] NZSC 55 SC 25/2011.

88. https://unitenews.wordpress.com/2015/03/11/nz-labour-letter-march-2015/ (accessed 19 De-
cember 2016).

89. NZCTU & MUNZ, Port of Auckland Dispute Fact Sheet (2012), http://www.munz.org.nz/wp-
content/uploads/2012/01/Port-of-Auckland-Dispute-Fact-Sheet-3-Feb-2012.pdf (accessed 17
January 2017).
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system provided a balance between the flexibility required by the Port and the certainty
of stable and reliable hours for the workers. The union argued that the proposal
removed protections for workers against long hours, reduced their entitlements to
breaks and sick leave and provided no guarantees of work and hours. Furthermore, the
compensatory pay increase offered no real compensation because the hours become
unstable. At its heart this was a work family reconciliation issue. Workers were
concerned about the impact the proposed roster changes would have on their family
lives by reducing their ability to plan and make commitments.

This dispute ran for four years, until a new collective settlement was finally
reached in February 2015. Over the years of the dispute, the union utilised a number of
techniques to achieve its ultimate bargaining aim including strikes, the involvement of
the International Transport Workers Federation and International Longshore and
Warehouse Union, street protests, and litigation over breaches of good faith by the
employer in bargaining.

It is clear that unions can play an integral role in addressing the challenges
experienced by precarious workers. Successful union campaigns can increase aware-
ness of work family challenges and can encourage either legal change or change in
standard human resources practice as well as raise awareness of existing legal rights
where such exist.

Unions also contribute to clarifying the law. Overall, while New Zealand has
adopted new legislation provisions around zero hour contracts and regulating shift
work, there is considerable vagueness and scope for interpretation around the concept
of ‘reasonableness’.?® Thus, it is likely that there will be a need for further union funded
litigation.

However, amidst a context of declining union participation, unions are presented
with a quandary of whether to focus on achieving solutions for their members or
campaigning to improve the working lives for all. While New Zealand unions have
taken up the challenge of campaigning for all workers as noted by the late Helen Kelly:

One of the challenges we haven’t cracked is the resourcing model for all this new
work. While we rely on those that can access the rights to bargaining and union
membership to fund these campaigns we will always be running them on a shoe
string.”!

§13.05 CONCLUSION

The central research question this contribution explored is whether New Zealand’s
legal framework is fit for the purpose of supporting precarious workers in work-family
reconciliation.

Precarious workers encounter a number of work family reconciliation challenges
including lack of control of scheduling, overwork or insufficient work all of which flow

90. See our previous discussions on flexible working arrangement.
91. Kelly, Helen, Speech to the CTU conference (14 October 2015), https://thestandard.org.nz/helen
-kellys-speech-to-the-ctu-conference/ (accessed 17 January 2017).
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from employer requirements for flexibility. The precarity of their working arrange-
ments makes it difficult for precarious workers to gain control of their working hours
since there is an inherent inequality of bargaining power in their position giving them
limited ability either to negotiate better terms for themselves or to exercise rights they
may technically be entitled to in law. Limited knowledge of existing rights compounds
these problems.

Regulation to improve the ability of precarious workers to reconcile their work
family needs is complex as precarious workers are not concentrated in any one sector
or contractual arrangement. Precarious workers are also not a homogenous group and
have their own individual needs.

There have been some positive developments in New Zealand law including the
extension of the right to request flexibility to all workers and the outlawing of zero hour
contracts. However enforcement mechanisms are weak and the penalties for non-
compliance by employers are token. The law changes are also underpinned by an
emphasis on the employer’s needs and what is reasonable from the employer’s
perspective.

Unions remain the best hope for precarious workers and it would seem that as
commented by the late Helen Kelly:

New Zealand working people more than ever need the institutional strength they
build through unions to organise themselves, to give them a say in this society and
to win justice and fairness for them and their families.”*

Unions are well placed contribute to equalising the bargaining power of precari-
ous workers while at the same time working with employers to craft sector specific
work family reconciliation terms and conditions in collective contracts. Union can also
enforce existing rights and raise awareness of these rights. Given resource constraints,
New Zealand unions have achieved some notable wins including successfully lobbying
for law change. However, New Zealand unions have limited coverage and resources
and the legal framework does not do enough to support unions in this important work.
Extension bargaining and explicitly requiring employers to bargain on work-family
reconciliation and scheduling issues could considerably strengthen unions’ ability to
benefit precarious workers. If this were coupled with stronger penalties for employer
non-compliance, gains would be possible. However, the fundamental emphasis on the
employer’s needs as opposed to worker’s rights to care for their families would likely
remain an obstacle to significant improvements.
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